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aig ; Spt furvives, and after dies. writhout. iffuc, yet the 
efchete 7 dafedtu her reas for the ane reftores not the 


= ifii¢ in the Vife of A. and then 4, had died, athe land fhouid 
d to C. becaufe he-was not in being while his father’s attainder 
“ftood im force; but*was born after the purging of the crime and pu- 
ae ©, iin, 4. 747. 


re removes the corruption dang but reftores hot 
the party ‘attaint or his heirs the manors or honours loft by the at- 
1, unlefs it Specially extend te it; the other is a general refti- 
it Hot ‘onlyae. blood, but tothe lands, &c. of the party attaint. 


bdlis conftrued liberally and extenfively. 
A, hath ie B. — and is attaint of treafon and dies, B. pee 
» B. by parliament is 





ovid Bo not teftore B. to miata es of 
ler, B. dies without iffue ; it was ruled, that 
ey defcend to the filers of A. as aunts and collate- 
PB. 1. Becaufe the corfuption of blood by the attainder 
byt thereftitution, 9 2y:Altho the words of the a&t of refti- 
teftore B. aly ag heir | to A. Be. yet this doth not only 
the corruption of blood, anil reftore him avd his. lined heirs in 

M4, but'ulfo his’ ‘collateral brirs,-and removes that imped 








At common ioe the hrufband vd being attainted of treafon or fele 
the wife fhould lofe her dower, tho it were dower affigned ad oftin P 
ecclefice or ex affenfu patris, Co. Litt. §. 41. p. 37. ibidem §. 7147, but 
not upon attainder of mifprifion of treafon ; but by the ftatute of - 
E. 6. cap’ 12, and 5 E, 6, cap..11. tho her hufband be atrainted of 
felony or murder, ilre fhall not lofe her dower, ts 

But by attainder of her hufband of high treafon or petit treafon the 
wife thall lof her dower at this day, unlefs in cafe of attainders of {uch < 
-treafons, where by {pecial provifion of parliament the swife’s Cane * 5 
is faved, as upon the ftatutes of 5 and f8 Eliz. touching coin, Te. he 

But if the hufband feifed in right of the wife hath iffue by her, aii 
then-the wife commits treafon, and is attainted and dies, it feems the 
hafband fhall be tenant by the courtefy, otherwife it were, if the trea- > 
fon were committed before iffue had: vide Co, Litt, §. 35. 

ILL. As to tht third thing, namely the forfeitures, that happen by 
attainder, they are of thefe kinds, of lands, : ee goods and ceil 
or of dignities and honours. 

1. ‘As to the forfeiture of lands, generally the lands of all ES 
attainted of treafon belong to the king, but by {pecial privilege they 
may belong to a fubject, as in cafe of the bifhop of ae, Sc. de 
quo Jupra p. 254. Be. ° ‘ee 

If at;common Jaw tenant in tail were attainted of etn, or at this. | 
ay be attainted of felony, tho the inheritance ‘neither efchete norbe — | 
forfeited, yet the king hath (upon office found) the freehold ; © a 
tea the life of the tenant in tail, po not cpa a perianoy: df Ht 














Leon. n. 936. (c) Co. Lite. ah 7417. and he ame Jaw isa te 
of life attaint. hemi 
But an attainder of sve or ics of i oceans ini ing) 
no forfeiture, but regularly it belong to the lord, unlefs —_ ftom 
be to the contrary. © & ie ei 
By the cuftom of Kents if ichnteligil 
executed, yet his Jands thal ‘not efchete b se 
if he be attaint by outlawry, or abjare they ré not 
cuftom from’ ‘efchete, | ae, 5288 pape 
But if he be any way attains Piri ate 2¢ forfeiture th 
belongs to the king ing that cuftom. 8 E, 
tion 50. Lambara’ 's Peratabulatio Kania, Ps Ey 
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“If the tenant hold lands of a common perfon, and commit treafon 
ind be attaint, yet the forfeiture belongs to the king of common right, 
asa royal efchete ; but if fuch perfon commit ‘felony or petit treafon 
- ‘and ‘be attaint, the lands efchete to the Jord, of whom they were im- 
he Ad _ mediately held, only the king fhall have the year, day, and watte of 
ee “the tenement {6 efcheted for felony or petit treafon. Stamf. Prero- 
‘gativa Regis, cap. 16. (d). 

ey ~ The commencement of this year and day is neither from the attain- 
-* @er-nor from the death of the Party attaint, but from the time of the: 
ee — inquifition found, tho the fame be not found for many years after the 
* death of the’ pérfon attaint. 49 £, 3. 11. 

“lf tenant in tail or for life, or the hufband feifed in right ahs 
“wift be attaint of felony, the king fhall have the year, day and wafte 
‘againtt the wife, the iffue in tail, and-him in reverfion. Stam/. P. C. 
Lib. Ul. cap. 90.f¢). 3 E. 3. Corot 327, but of this more hereafter. 
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i ; The relation of th forfeiture or efchete of lands for treafon or * 
felony to avoid all mefne incumbrances is to the time of the offenfe 
* committed. : 


4. and B. joint tenants in fee, 4. is attaint of treafon or felony 
; 6 and dies, the land furvives to B. but yet fubje& to the title of 
a ak 1] the ee hist 10 Cars Rot. 342: B. R. nani and 
Walden. 
Ke “Hf a man MGied + in “de then, and then el attaint of tod or fglony 
i By eonfefion or abjuration upon an indiétment fuppofing the, felony 
“committed before the alienation, the alienee may not only falfify the 
‘attainder in the point of the time of the felony fuppofed, but alfo. in 
‘the very point of the felony or treafon itfelf, and’is not concluded by 
“the confeffion of the alienor, tho the alienor himfelf be concluded. 
435 iy TBP CoP L: cap. 104. pe 931. 
if he be attaint of felony or treafon by verdi& upon an indi&- 
the offenfe before the alienation, tho.the alience can- 
der ‘fuppofing there was ne fclony committed, 
point of time, viz, he may allege con-, 
the spay: or treafon, was’ committed 
5 Co, Ps Ce bi fupra ag Eliz. 
grace 5 
| i or reat Reppoted the 1 ft of April 
' h ‘nwas committed 1 Funit 24 Car. yet he fhall 


cap. 2a. 2 Co. Inf. 36. © ed 1gok 































rial; yet in fuch cafe for the avoiding of the danger and trouble} th 
may enfue by the relation of fuch attainder to the day mentioned, " 
the indi€tment, it is fit for the jury to find the true day: vide Syria : 
cafe, ubi_fupra. is 
If a man be outlawed upon an indi&ment of felony or treafon, ani | 
pending the procefs he alien the land, yet the king or lord fhall have x 
the land, which he held at the time of the felony committed, for the _ 
‘indi€tment contains the year and day, when it was ae ich, 
the attainder by outlawry relates. *: ee, Ba 
But if a man fue an appeal by writ of felony or murder, and | 
ing it the party aliens, and then is outlawed before appearance, the 
lords efchete is loft, becaufe it relates only ta the time of the, outlawry” % 
pronounced, in as s much as the writ of spp is general, and contains: es 


























Co. Litt, §. 4. fol. 13. a. wh “ona 
But it feems, that if the defendant had appeared. and the 6 2) 
plaintiff had declared upon his writ, and the defendant had [3 oh ( 
Msi 


been by bill, and thereupon the party had been outlawed, tho before y 
appearance, the efchete had related to the time of the faét committed 
to avoid mefne incumbrances, for in the declaration’ in the one’ cafe, 24 
and in the bill in the other cafe the year and day of a fe} ig. A) 
fet forth, + bs 
Touching forfeiture of coils yn % 
The goods of a perfon convict of felony or treafon, or put 
gent for the fame, or that fled for thefe gg or res 
are forfeit to the king. ng 


And therefore srakicrelals made by heh clon 
Ayia bont fide and without fraud, mefne 
of 


$8 Eliz. cap, Ms ox: 3, Coron. 296, ibidem 34 
If a man commits a felony and be purfued, and 
killed, whereby he can neither be indiéted: nor con 
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and termine? he thall forfeit the goods he had at the time of the fight, 
and not thofe only, which were his at the time of the inguifition 
found, for there it mutt relate to the flight, becaufe the party is dead, 
_ gind ean be no farther proceeded againft, 3.E. 3. Coron. 290. 312. 
ig i Ifa party be acquitted of treafon or felony, the jury that acquits 
f him onght to enquife of his flight for it, and if they find he-fled, what 
K ‘eo he ‘had, for his goods and chattels are thereby forfeited ; but 
_ this is but an inquett of office, and therefore is.traverfable by the 
© party: vide Stamf. PC. Lib. Ul. eap. 21. (7). 
«Si Butvupon an inquifition before the coroner of the ot 
63] of a man _fuper vifm corporis, tho the party accufed be ac- 
pitted, yet if it be prefented, that he fled for it, it is doubted whe- 
Sher that inquificion as to the flight be traverfable : vide Stamf. P.C. 
i fe * Lib. M1. eap. 21. 
» © But on all hands it is agreed, that if the coroner upon the inqueft 
| reper vifum corporis prefents one as guilty, and that he fled for it, and 
bs ~~ “the party is arraigned and found not guilty, and alfo that he did not * 
fly, yet that doth not avoid the firft inquifition as to the flight, but the 
/) Bek thell be taken forthe king, though both are in the-nature. of in- 
\ © ‘quefts of office, 22 Aff. 96. Forfeiturcs 27. 3 E. 4. Forfeitures 35. 
se: i #13. 4, Forfritures 32. 71 Elim. Dy. 238. 6. ; 
/ A fugam feeit bythe principal or acceffary defare, in murder, if 
aes the fact be'prefented before the coroner, entitles the king to thé goods 
6 offender, for thefe are within’ the ¢ cognizance of the coroner, 
the coroner hath no power to enquire of acceffaries after, nor 
fequently of their flight, and therefore a prefentment before the 
er of wie Sight of an aceeffary fie gives the king no title to 
ood. 4.7.18.” 
. always upon 2 séchaemeit of homicide before the. 
ud 8 for the fame," ex pen & conviétion of felony by 
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qui >, what goods and chattels he bath, and 
ite geet to change the V7 ees where fuch os 


SUES, cop. Gr sec 
i ‘0 Offender be not forfied sil Shs dansitiion 
found he adelante, ional spon the 
amitte —- controverted. ; 






ee puierro i 

2. Ie feehas Clear, that at common law if a man had cliche 
felony of treafon, OF tho poffibly he had committed none, yet if he 
had. been indiéted or appealed by an approver, the fheriff, coronefs. 
or other officer could not feize and carry away the goods of the of 
fender or patty accufed, 

2. Again, he could not im that cafe have removed the 
goods out of the cuftody of the offender or party accufed, [36 a 
and deliver them over to the eonftables or to the Villata to anfwer for q 
‘them. 13 H. 4. 13. nad he SH 

3. But if the party were indicted or appealed by an approver, th 
fheriff, or other officer might make a fimple feifure of them only 
inventory and appraife them, and leave them in the cuflody of the fer= 
vants or bailiff of the party indiéted, in cafe he would give fecurity 

againit their being imbezzled, or in default theréof he might deliver - 
* them to the conftable or Villata te be anfwerable for them, but Shalt 
fo that the party accufed and his family have fufficient out of 
for their livelihood and maintenance (g), viz. Salvis-capto fenibte, 
fue neceffariis eftoveriis fuis, fi captus convictus fucrit de felonia unde ft 
rettatus off, refiduum bonorum ultra éfloverium illud regi all 
Bra&. Lib. U1. 123. Fleta, Lib. 1. cap. 26. 43 E. 3. 24. 44 Aff. 1A. 
Stamf. P. C. Lib. IML. cap. $2. Co. P. €, 228; 229.5 

4. And poffibly the fame law was, tho he were not indigted or ap~ 
pealed, but de fac?o had committed a felony, but with this difference; if 
he had been indjéted or appealed"by an approver, this kind of feigure 
might have been ‘made, whether he committed the felony « or not; 
in the books of 43 E. 3. and 44 4f. there is no averment, 
"felony was committed; but only that he'was thas ee 
and fo i is thé book of 13 Ht. +. 13. ‘ 

























that feifeth, if he committed. not the felony, and therefore it 
Now touching alterations by the ftatutes after mades: © 

ott feems, that by the ftatute of SE. 3: cap. 9. and the 
tutes, ‘whereby i it is enadted, that no ip lg 


felony, jE: egy Rn a ath | 
beld unlawful, if the perfon were vi caft a 
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- byana iehower; and fo the books feem to snipspaite't © E- 3. ‘oh se 
13H. 4,13. and exprefly my lord Coke, P. C. cap. 103. p. 228. 
the ftdtute of 25 E. 3. cop..14. where a party is indicted of 

felony, “the procefs dircéted by that ftatute is firlt a capias, and if he 

be not found a fecond capias together with a precept to feize his goods, 

_ if he be not found then, an exigent and the goads to be forfeit. 









on is no direction for F dlivering his goods yon exits but it 


ee Whether i in the cafe of fuch a feizure, a fale for a bate 

“confideration before conviction and after feizure do not bind the king, 

by: _ agit feems it doth ina cafe of feigure and delivery to the Villata : 
cad 8'Co. Rep. V1. Hleetwood’s calc. 

This ftatute extends as well’to treafon as to felony, and yet it men- 
tions only felony, and therefore at this,day the exigent goes out upon 
the fecond Capias’ returned zon inventus, as well in treafon, as felony. 
* By the fatutelof 1 R. 3.\cap. 3. it is ena&ted, “ That neither the- 
* vif, 9c. nor other perfon take or feize the goods of any ’ perfon 
refted or impriloned before he be convié of the felony according 
© the law of England, or before the goods be otherwife lawfully 
ited, upon pain of forfeiting the double value of the goods fo 


as 
" 











Mr. Stamford thinks this is but an affirmance of the common law, 








- anc ame faa ae this nature 


comprifed init, for it is within the 
0. P. C. 9. 228. ‘tho I know it was 


the tenants mn as ne Heer was 


“a ‘etaty 
as aa 





‘award of the exigent ; and if he came in, tho his queen be faved, yet’ 


sit gives a penalty,“ but it feems to be fomewhat more than | 
pis “prohibits | the feizure of the goods of a party imprifoned, 

lfo indicted, but not yet conviéted, where unqueftion- : 
on law allowed fach a fcizure, as is before declared, 
seraends, id not secure the mpc of the Bonds, , 


bted in the cafe of Sir Henry Vane, 


j Boe ree : 





os age 


ew 



























ay 
grind for their livery, the before area yea and 
indi@ment, tho after imprifonment 166). 
2. Whether it extends toa ip micas is at large and out of p 


fecond Capias with a {eizure of othe Birt 2, As to father perfons, >” 
that are at large and not indiéted, nor procefs,” as before, made upon | 
their indi€tment, it feems to me, that if they fly not, there can be no: 
feizure at all made, whether they are indicted or not, for the : ftatute re 
‘did not intend a greater privilege to a party imprifoned for an ipriy 
of this nature, then he that is atJarge. 3. That if he be at large 3 
fly for it, yet his goods cannot be feized and removed, whether he be 
indidled or not indiéted. 4. That if he’be indiéted and at large, yet” peas 
the goods cannot be removed, but only viewed, appraifed, andin- © 
ventoried in the houfe or place, where they lie. 5, That altho the - 
goods may not be removed, becaule the ftatute now ‘hath tak away 
that removal, that was in fome cafes‘at common law, yet neither. 
cafe of treafon nor in cafe of felony, where the party is at large, is faa " 
it within the penalty of the ftatute as to the point of forfeiture of the Ae 
double value, for as to. that the ftatute is penal, but it.is within the ¥ 
direétive and prohibitory part of the ftatute, which by an equal cons ; ; 
ftruétion and interpretation prohibits the thing to be practifed, and 
bath altered the law as to the removing of the goods of the pery be yi 
fore conviction. ° My 

And yet I know not how it-comes to pafs, the ufe of eit j 
the goods of perfons accufed of felony, tho imprifoned or not 
foned, hath fo far obtained notwithftanding this ftatute, that it 
for law and common pradtice ; as well by conftables, fheriffs 
and other the king’s officers} as by lords of franchifes, tha : 
there is nothing more ufual: vide Dalton's Fuftice of Peace, ‘cop 
(4) in ‘affirmation of. it, viz. that the officer may ftill 
that the goods be not embezzled, and for want of f rT 
and praife them, and then deliver them 
until the” “prifoner be convié or atquit, and 
8 Rep. 111. and B. Forfeiture 44. Pais 

It feems the ‘opinion therefore of 
hath truly ftated the heh at eat 
1 RB. ee 

2. 0h Now ae. cop 1651 








Sa teerent they cannot _be ik ee femoved, or 
ay yefore conviction or attainder; but then it may be faid, 
rat _purpofe may they be fearched and inventoried’after indict- 
, if they may not be removed, bata are ly hiable to embezz.. 
as before. 
I think he is not bonp to. find foretes, fielcher Hei the officer at 
lay “eu ai to remove them i io default of fureties, and com- 
i » but only to i inv ry them and leave them where 
found a (unlefs in cafe of th € fecond Capias, whereof before) 
the , prifoner or party indidted may fell them hona fide; and if he 
, the vendec may takethem, and the Villata cannot refufe 
y of them to the venice, tho the goods had been delivered 


















Bp tale, Wise 


re is. this. antage by the viewing and appraifing, that 
i king is afcertained what the goods are, and may purfue 
he ‘that take’ or embezzle them, by information, (if the party hap- 
q 0 be convict), and on the pperty with them, whether they ; are 
* fo 0 


x flere, amd -fo forfeited by the. ftatute of 18: Eliz. 
thftanding fuch fraudulent fale. 

d y, touching execution of emai of -tredfon, they. are 
‘chip judgment, whereof before. rt: 

‘There be neverthelefs fome lag ri accidentally hap- 





a 








i in wy of pregnancy, for tho pregnancy be no plea 
judgment, yet it is a plea to delay execution. and therefore where 
any judgment in treafon or felony is given againft a woman, ‘it is 
duty of the judge, before he finith his feffions, to demand of her wh 
fhe can allege why execution fhould not be made 5 yea in all cafes, 
where a prifoner attaint is’ brought into another court, or reprieved 
to another feffions, he ought-not to haye any award of execution 
againft him, till he be firft demanded, what he can fay, why it thould i 
‘not be, for poffibly he may have a pardon after judgment, 22 4j.9 se 

This plea of pregnancy in retardationem exccutionis hath thefe | 
dents to it: 1. She muft be with’ child of a quick child.’ 2. If it be 
alleged, the judge, before whom it is alleged, muft impanel an ge 
of women ex officio to enquire of the truth of her allegation, viz. _ ” 
whether the be with child of a quick child, and if they find fhe is, © 
then her execution is to’be refpitéd, if not, the is to be executed, 

If it be found by the jury of women, that the is fo with child, fo Y 
have ufed to command a refpite of her execution ‘till a convenient od 
time, for inftance a month after her delivery, and then to be : 
executed ; but this feems. itregular, for fhe may have a par- C3 69) : 
don to plead, and therefore it is to be refpited till Reeser feffions. “| 

‘ 















12 A. 10. 
If the have once had the benefit of this reprieve Ea be delivered, _ 
and afterwards be with child again with another quick child, the Mall, ; 













oyer and terminer sca at that diftance, that it is. sinpoilble | 
courfe of nature, that,the could with Cy but Bit be 


within fach time after gan hath bye 
continue with child, as.if itube withi 
the ihe then Abe thal 


justa medicorum placita. bie 
ie . 
Von. 2. i es 
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If in truth fhe were not with child with a quick child at the time, 
when the jury gave their verdict, but became quick after, nay tho 
fhe were not at all with child then, but became with child before the 
_ time of the fecond feffion with a quick child, in my opinion fhe fhall 
re have a fecond reprieve by reafon of pregnancy, for the advantage that 
fhe had at firft was not really becaufe of pregnancy, but by a mif- 


49 





ee And therefore, as hath been faid, in all cafes of reprieves for preg- ° 
/ nancy the judge ought to make a new demand, what the prifoner 
~ hath to fay, wherefore execution fhould not be awarded, for the firlt 
_  Tefpite being by a kind of matter of record fhall not be determined 
4 ‘without a new award of execution; and altho clerks of af- 
[37 o] fifes entcr thofe refpites and awards only in a book of Agenda, * 
ret regularly they are fuppofed to be entered of record, and thefe 
\ memonals are warrants for fuch entries, tho de faéfo it be not ufually 
_ done. 
.” Another caufe of regular reprieve is, if mefne between the judg- 
) ment and the award of execution the offender become mon compos 
' “mentis (i), the judge in that cafe may both in cafe of treafon, and fe- 
a Tony fweara jury to inquire ex officio, whether he be really fo, of 
_ Only feigned or counterfeit ; and thereupon if it be found that he be 
4 ‘really diftraéted, muft award a reprieve de jure till another feffions, 
G0. P.C. p. 4. and the ftatute of 33 H. 8. cap. 20. that direéted an 
: _ execution of partics convict of treafon notwithftanding infanity inter- 
~vening abe judgment i is repeald, by 182 P.& MM. de quo fupra 
p. 283. 
/ Now as to’ the abating of fome parts of the execution in cafe of 
‘ | treafon, as drawing, hanging, evifceration and quartering, and 
ing the! offender only to be beheaded, this pes be, and ufually i is 



















. ing under has he for one papart of the judgment, viz. 
ation, ard the fub/tanee of the whole Fike viz. the death 
Pad . 


+ 3, ae. theehsls page 394, dos chs xxx. 
title Forfeiture. 
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. explain the nature of it, I ihall here take it into confidertion, pee i 
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HO the order propofed in the beginning fhould refer mifprifion 
of treafon to that feries of offenfes, that are not capital, yeg — 
becaufe this offenfe hath relation to treafon, and may be of ufe to” 


ae BES = 24 


7 
ring mifprifion in its large oe comprehenfive nature to its Proper a 
place. 
Mifprifion of treafon is of two kinds. a 
1. That which is properly fuch by the common law. % 
2. That which is made mifprifion of treafon by act of parliament, ~ 
Mifprifion of treafon by the cemmon law is, when a perfon knows, ee 
of treafon, tho no party or confenter to it, yet conceals it and doth 
not reveal it in convenient time. 


Tho’ fome queftion was antiently, whether bare concealment of 4, 


fi 
ta 





- high treafon were treafon, yet that is fettled by the ftatute of 5 & 6. 


in. cafes of mifprifion of treafon, as hath heretofore been ufed: tho 


He Suef 6 iee eer: ; 


E. 6. cap. 11. and 1 & 2 P. & MW. cap. 10. viz. that concealment or 
keeping fecret of high treafon thall be deemed and taken only mifs 
prifion of eatin, and the offender therein to fuffer and forfeit, as 





in-the time of Henry VII. and Edward Vi. fome things were made ia 
mifprifion of treafon, that were not fo formerly, yet by the ftatute | 
of 1 Mar. cap. 1. it is enaéted, that nothing be adjudged to be treafom, 
petit treafon, or oe of treafon, but what is contained i in 










declare a “of treafon, yet it doth it in effeet by d 
enacting what is treafon, which i is the matter or fubjedl of. aif 


a crime, which the common ‘lw defines what. is, alt 
Therefore fince the ftatute of 25 E. 3. is by ftatute of 
cap. 1. made. the. ftandard of treafon, i it remains to” ‘be € 
what fhall be faid the concealment of fuch a. 


al ~ : ’, 
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Boon oe affentiens erit Jeduttor domini regis (a); but at this day 
bs i 1 ion, if he reveals it not as foon as he canto fome 
fe, oF it feems to fome juftice of ‘peace, for tho the crimes 
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ju ftice of peace to hear and determine, yet, as it isa breach of the peace, 
: ~ the juftices of peace may take information upon oath touching it, and 
| take the examination of the offenders and imprifon them, and 
id over witneffes, and tranfmit thefe examinations and informations 
fo the next feffions of gaol-delivery or oyer and terminer to be further - 
“proceeded upon as is truly obferyed by Mr. Dalton (4), cap. 90. nay, 
a / I have known chief juftice Rolls affi , that juftices of the peace 
, * may t take an indi@ment of treafon, tho they cannot determine, viz- 
5 an information or accufation tending to the prefervation of the 


vi Bot fome treafons enacted by fome' ftatutes are 5 Tantied to be heard 
© ani d determined by them, as appears in fome of the ftatutes before 
p- 350. 

«It is faid 37.7. 10. Stamf. $8. a. Dalton, cap. 89. (c), the utter- 
fs ing of falfe money known to be falfe is mifprifion of treafon ; but. ° 
itis a miftake ; indeed it is a great mifprifion, but not mifprifion of 
fon, unlefs the utterer know him that counterfeited it, and conceal 

2.» it, this indeed is mifprifion of tyeafon, but not the uttering 
3] of it, forthe money is not the traitor, but he that coun- 

érfcited it, and his counterfeiting is the treafon. ; 

“As all treafons and declarations of treafons between 25 E. 3. and 

‘1 Mar, are repealed by 1 Mar. cap. 1. fo confequenily all mifpri- 
of any other treafon not contained in 95 E. 3. are thereby re- 
Coke PwC. p. 24. hath thefe words, Mifprifion of treafon is 

r concealment of high treafon or petit treafon, and only of high 
petit treafon [pecified and exprefjed in the aét of 25 E. 3. and. 

t is of fuch treafon high or petit, as is expreffed in the 
haa ; and accordingly uttering of 
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If a fubfequent a& of parliament after 1 Aer. make a ae trea 
fon, the concealment of fuch a treafon i is eg mifprifion of tre 


fhadow follows the fubftance. 2. And hence it is, that tho the - 
ftatute of 25 £. 3. does not by exprefs. words enact mifprifion of 
treafon to be an offenfe, yet treafons being-fettled by that act, the 
- ftatute of 1 Mar. cap. 1. enacts there fhall be no mifprifion of trea- 
fon but what is enacted by the ftatute of 25 £.3. for tho ion 
fpeaks not of mifprifion of treafon, yet fettling thofe things that are 

treafon, it doth virtually and confequentially make the concealing of 

any of them mifprifion of treafon ; but yet farther, when the’adt of . 
I &2P. &o M. cap. 10. enacts divers new freafons, tho it enacts i 




















abovementioned it takes notice, that concealment of any of | 
‘treafons would be at leaft mifprifion of treafon, and therefore provide ei 
that the concealment thereof fhall not be adjudged treafon, [3 : 
but only mifprifion of treafon, any thing above-men- 74 
tioned to the contrary thereof notwithftanding; and the il 
clanfe is in the abovementioned ftatute of 5 & 6 E. 6; cap. 1 “aR 
Again, my lord Coke, P. C. cap. 65. p. 139. fays, As in cafe of 
high treafon, whether the treafon be by the common law or fatute, 
the concealment of it is mifprifion of trea/an ; So in cafe of , 
whether the felony be by the common law or by flatute, 
cealment of it is mifprifion of felony; fo that certainly, if a 
or a treafon be enacted bya new law, the concealment 
former falls under the crime of mifprifion of felony, and | 
under the crime of mifprifion of treafon, as a capfequent ofit 
any {pecial words enaéting it to be fo, Rae 
All treafon is mifprifion of treafon and more, and. 
that is affifting oa treafon, may be indicted of 1 
fon, if, aloe plone. Stamf, P. G38 b.Co. P. 
1D. be pap ay a aditoa Sesad 
Aliho the fature of 1 | & 2 P. 6 Mcp. 10, hath 
repealed the ftatute of 33.47. 8. cap. 23. for trying 
county committed in another, yet “not 
ftatute as to the trial a shurder and mi 
a yet be tried according to the fratute 
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‘aac ne of treafon or felony, or acceffary thereunto a peer of this 
Kin gdom thal be tried by peers, but the indi€tment is to be by a com- 
“mon grand inqueft. 2 Co..Jn/?. 4°. 

The’ judgment in cafe of mifprifion of treafon is lofs of the profits 
his lands during his life, forfeiture of goods, and imprifonment 
‘during life. ° 

hh By what hath been faid ‘touching mifprifion of treafon we may 
afily collect what is the crime of mifprifion of felony, namely, that 
wit i is the concealing of a felony which a man knows, but never con- - 
fented to, for if he confented, he is either principal or acceffary in 
the felony, and confequently guilty of mifprifion of felony and more. 
he ‘he judgment in cafe of mifprifion of felony in cafe the concealer 
be an officer, as fheriff or bailiff, &c. is by the ftatute of 
aky : 75] Wefiminf?. 1 cap. 9. (¢) imprifonment for a year and ranfom 
‘at the king’s pleafure; if by a’comraon perfon, it is only fine and 
imprifonment. 

“And note once for all, that all thofe aéts of parliament, that {peak 
of firles or ranfoms at the king’s pleafure, are always interpreted of 
the nee juttices : vide Co. geal Catie pas fat. We a. rt 











in camera. 
it feems, sat mifprifion x petit treafon is not fubje& to the 
nt of mifprifion of high treafon, but only is punifhable by fine 


. fedne to.mifprifions of treafon fo enaéted “ts aéts of parlia- 
ment fince 1 Mar. cap. 1. for, as before is obferved, by that aé all - 
mifprifions, that by any Darite made after 25 E. 3, are either ex- 
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n, cand the ike in eae of felony. . 
; ads of ‘parliament, which e enaéted teinpors 

‘of 1 & 2 P. & M. cap, 10. the ak of 

fo far forth as they are temporary, the mifprifions 


ea emp, and expire with. the act, and 
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where the ads = ate are perpetual, or r being bur tempo 
made perpetual by fome other act of parliament, the mifprifion of f i 


and 18 Eliz. 1 Mar. touching counteniig of eden coin made 
current by proclamation, or clipping or wathing coin. 
And the like is to be faid in all re‘pects of reo ape of felony made 
fo by act of parliament. ’ y 
_ But befides thefe crimes, that are confequentially mifprifion 
of treafon, fome offenfes are made mifprifion of treafon, asa | [3 7 6) 
kind of fubftantive offenfe, aid not confequential upon the making of 5 
treafon, but particularly enacted. aR. 
Thofe of that kind, that are perpetual and have continuance, are 
as follow: ! . 
14. Eliz. cap, 3. “ They that counterfeit foreign coin of ‘gold or filver " 
** not permitted to be current in ‘this kingdom, their procurers, aidets, ae 
- and abetters fhall fuffer, as in cafe of mifprifion of treafon. 4 ets 
And note, that in that a&t (aiders ) are intended of aiders in the fa ih 
not aiders of their See as receivers and comforters, for, as hath 
been obferved p. 2 in fome acts of parliament aiders being joined 
with procurers, aati and abetters are intended of thofe, ‘or hs 
are aiding to the fact; but in other acts of parliament, where the = wr) 
word giders is joined with maintainers and comforters, it is intended of By 
thofe, that are aiders ex po/? facto to their perfons; fee this difference Be 
in the penning of feveral aéts of parliament, for the firft part 5 Eliz. 
cap. Wl. 18 Eliz. cap. 1. 4 Mar. fef]. 2. cap. 6. touching coin, and 
for the fecond part'this exprefs diftinction obferved 13 Eliz. cap. Qe 
touching publithing of bulls of abfolution, where the former ki 
enacted to be traitors; the fecond jncur a preemies the 
Eliz. cap. Ue 2 
13 Eliz, cap. 2, “ If any bull or abfolution, or inft 
*§ conciliation to the fee of Rome be offered to any perfon; 
“ perfon be moved or pérfwaded to be reconciled, if he debra ¢ 
-  faid offer, motioh or perfwafion and doth not difeover or fignify | it 
» by writing or otherwife within, fix: ee -to* fome of tl ly 
council, €@c. he thall incur the penalty and bk { 
of treafon, and that no perfon thall be poy for milp 
* treafon.or any offenfe made mers ' 
+ acon elated Bt in ales oti 
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Lit not /baen for this caufe the concealment generally of any treafon 
writin this ies had been mifprifion of treafon. 
771. ‘ - cap. 1. “ All perfons, that fhall put in practice to 
4 abfolve or withdraw the fubjeéts of the queen from their 
f Meadictee, or to that end perfwade them from the religion here 
‘eftablithed, or if any perfon thall be fo abfolved, every fuch perfon, 
and their counfellors and procurers therdonto, fhall be adjudged 
guilty of high treafon. 
* And all perfons, that thall pond be ae and maintainers of — 




















me or other higher officer, he fhall fuffer and forfeit, as in mifprifion 
a . 


Blackf, Com. Jib. iv. ch. ix, page 119, 2c, 121, &. 1 Hawk. P. C. ch. xx. & 
Tix, 4 Burn, tit. treafon, p, 302. 2 Burn, tit. felony, p. 178. Edit. 4770 
34h : 
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CHAP. XXIX. 
vee ~~" Concerning petit treafon. 


Sat common Jaw there was great uncertainty i in high freafon, 
fo there was in petit treafon, 
‘true, that all the petit treafons declared in this ftatute (a) 
e petit ge at common law, as fot a fervant to kill his mafter 


r vone 383. aid the judgment was the fame at common law in 
as now, and the lands“of him, that was attaint of petit 
efcheted to. the mefne lord, of whom they were 22 
fo that as to thefe aD Beane pete 3. oe oar 
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Fleta, Lib. cap. 22. Britton, cap. 8. \f the homager or pene ai 
fallify the {cal of his lord, or had committed adultery with the lord's 2 
wife or daughter (2), it was petit treafon. :. 

But thefe are taken away by this act of 25 E, 3. and are redueal’™ 3 
only to thefe three ranks : oe 

1. The fervant killing his mafter or miftrefs. 2. “The wife killing Oy 
her hufband. 3, The clergyman killing his prelate or fuperior, to 
whom he owes faith and obedience. 

_ All petit treafon comes under the name of felony, and a pardon of 
all felonies, where petit treafon is not excepted, at common law ea 
pardoned petit treafon, and fo at this day doth a pardon of murder. 

A man or woman, that commits petit treafon, may be indiéted of 
murder, but if all-felonies, fc. are pardoned by aét of parliament, — 
wherein there is an exception of murder, it fe¢ms that a murder, 
which is a petit treafon alfo, is difeharged and not within the excepe 
tion, AZ. 6 & 7 Eliz. Dyer 235. (c) we 

The killing of a mafter or hufband is not petit treafon, unlefs it be 
fuch a killing, as in cafe of another perfon would be murder, and 
therefore upon an indiétment of petit treafon for a fervant killing his” 
mafter, if upon the circumftances of the cafe it appears to be a fudden_ * 
falling out, and the fervant upona fudden provocation kills his mafter, 
which, in cafe it had been between other perfons, had been only 
manflaughter, the jury may acquit him of petit treafon, and find him — 
guilty of ‘manflaughtef; and thus it was once done before me at: 
Dorchefter affizes, and another time before juftice Vindham at 
Coventry affizes, tho the indictment were for petit treafon. a 

Ifa wife confpire to kill her hufband, or a fervant to kill his matter, 
and this is done by a ftranger in purfwance of that confpiracy, [379] e 
it is not petit treafon in the fervant or wife, becaufe the prin- 9 cs 
cipal is only murder, and the being only acceffary, where the p' 
cipal is but'murdér, cannot be petit treafon ; but if the wife anda 
vant confpire the death of the hufband, being his mafter, and the fer-_ | 
vant effeét it in the abfence of the wife, it is petit treafon in the fer- 
vant, -and the is agceffary before to the petit treafon, and hhallaccord- 
ingly be indicted and burnt P. 16 Eliz, Dy, 332 a: 40 Af]. 25. : 
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* Withe fervant and a dtranger, or the wife and a ftranger confpire to 
| rob the hufband or mafter, andthe fervant or wife be prefent and 
OY ech the candle, {while the hufband or mafter is ki//ed*,] the ftranger 
” is. guilty’ of murder, and the wife or fervant guilty of petit treafon as 
F eeginal, becaufe prefent. 2 & 3 P. &. AL. Dy. 128. a. 
», So that the ftatute of 2° E. 3. doth not only extend to the party, 
that aGtually commits the offenfe, but alfo to thofe that were procu- 
“rers, aiders or abettors, /cilicet, if they be ‘prefent, they are guilty of 
“petit treafon as principals, if abfent, yet if the offenfe in the principal 
be petit treafon, the offenfe in the acceffary Acfore is petit treafon, as 
acceffary, as in Brown’s cafe, Dy. 332. a. 
Bi: If a wife or a fervant intending to poifon or kill a ftranger, and 
besa _ mifling thg blow the wife by miftake kills or poifons her hufband, or 
“the fervant his mafter, this,-that would have been murder, if it had 
“taken effect againft the ftranger, becomes petit treafon in the death of 
© the hufband or mafter. Plowd. Com. 475. 6. Crompt. de pace regis 20. 
Wi YB and Delt. cap. 91., (d); fo if he thoot at 7. S. and miffing him 
Bs © Kills bis matter. Zoid. 
ec Ff the wife or fervant confpire with a ftranger to kill the hufband or » 
q is moafier, if the wife or fervant be in the fame houfe,,where the faé& is 
rh done, tho not in the fame room, it js petit treafon in them, and they 
are principals in law, becaufe in law adjudged to be prefent, when in 
p the fame houfe ; but if they had been abfent, then they had been only 
o] acceffaries before the faét to murdef. Crompt. de pace regis 
, 21. a. Blechenden’s cafe. 
If the wife or fervant command one to beat the hufband or mafter, 
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— it is petit treafon in the wife or fervant as principals, but 
ler in the Sppoeere Crumpt. 20. b. Plowd. Com. 475. b. 


rT n guilty of petit treafon, if committed upon the hufband, or the 
nt, if. committed upon the gee i 
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If the fervant kills his miftrefs or his mafter’s wife, this’ is opetit a 
treafon within this a&. 19 H. 6. 47. Plowd. Com. 36. b, Co. Py <7 
20.12 Aff. 30. 

Ifa fervant, being gone from his mafter, kills him upon a.gradge, q i 
that he conceived againft his mafter, while he was in his fervice, — 
which he attempted while his fervant, but was difappointed, it is 
petit treafon. 33 Aff. 7. Plowd. Com. 260. a. Co. P. C. 20. 

If a child live with his father as a fervant, as if he receive wages 
from him, or meat and drink. for his fervice, or be bound apprentice. 
to him, and kills his father or mother, this is petit treafon at this _ 
day. (f) 

But if he receives no wages, nor meat and drink for his feryice, or 
be not bound apprentice to him, but only is his fon and not his fer~ 
vant, and kills his father, this was petit treafon at common law. 21 © 
E. 3.17. 5. per Thorp (g); butthe better opinion is, that itis mot “ 
petit treafon at this day, becaufe this ftatute of 25 E 3. fhall poe | 
this cafe be extended by equity; quod vide Co. P. C. 20, Lambare i 
Fuftic. 248. Crompt 19. 4, 

II. The wife killing her hufband. sr] 

If the hufband kill the wife it is murder, not petit treafon. [3 * 
becaufe there is fubje€tion due from the wife to the hufband, but not ‘| 
2 conver fo. ea 

If the wife be divorced from the hufband can/é adulterii vel fevitia, 
the is yet a wife within this law, becaufe tHtis diffolves not the wincu- 
Jum matrimonii by our law, for they may cohabit again, but otherwife ‘| 
it is, if they be divorced cau/é confanguinitatis or praecontraétis, for — 
then the vincu/um is diffolved, they are no more hufband andwife. © Rt oe 

If 4, be married to B. and during that i intermarriage 4. marries C, | i 
tho C. be, as to fome purpofes, a wife de faéfo, yet the is not a wife — 
within this law, for the fecond marriage was merely void, tho Pe q 
chance fhe may, upon circumftances, be a fervant within the formet | 
claufe, if fhe cohabit with 4. and he finds her-neceflaries ae > 
fubfiftence ; samen quere. , Fi 

Ill. Lhe clergyman killing his prelate, &&'c. E ie : » 

If a clergyman living and beneficed in the diocefe of 4. kills the rs 
bifhop*of that diocefe, it is petit treafon; but if he kills the — of F 
the diocefe of B. it is only murder. a 

4 Mer Dat = was iudifed for ‘eg resey ( weet 
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“if aeclergyman hath a benefice in the diocefe of 4. and after, 
difpenfation takes a benefice in the diocefe of B. if he kills the bithop 
Ff one diocefe'or the other, it is petit treafon, for he owes and {wears 
upon his inftitution canonical obedience to the bithop of each diocefe, 
me ay a clergyman beneficed in the diocefe of A. within the province 
of C. kills his metropolitan, it feems it is petit treafon, tho he be not 
> his immediate fuperior. 

If a clergyman be ordained by the bithop of 4. in erdinem diaconi, 
fo prefbyteri fine titulo, yet it feems if he kills the bithop it is petit 
~ treafon, for he-profeffeth canonical obedience upon his nae 

Concerning proceedings in petit treafons. 

In high treafon all are principals, but in petit treafon there are prin- 
Tam and acceflaries,. as well before, as after. 

“If the principal be only murder, as being committed by a ftranger, 
he acceffary cannot be petit treafon, tho fhe be a wife or fervant, 
“Dy. 332. Brown's case ubi supra. 

But if the principal be petit treafon, as being committed by 

[382] a wife upon her hufband, or by a fervant upon his mafter 
‘er miftrefs, if the acceffary be of the fame relation, viz. a fervant or 
wife, the judgment fhall be given againft the acceffary, as in petit 
|. treafon; but if the accefary, whetler before or after, be a fttanger, 
ik tho fuch ftranger be an acceffary to petit treafon, yet the judgment 
x Mall be as in a cafe of felony againf the acceffary, viz. quod fu i/pen- 
‘) datur, for tho he be an ‘acceffary to petit treafon, which is the prin- 
eipal, yet fuch acceffary being a ftranger is not, nor can be guilty of 
ee petit treafon, becaufe a firanger to the party killed, and neither wife 

_ por fervant. 

At common law, and by the ftatute of 25 E. 3. cap. 4. ‘derey was 
Be: allowable in cafe of petit treafon, but not in cafe of high t treafon ; but 
“now by the'ftatute of 23 H. 8. cap. 1.>1 E. 6..cap. 12. clergy is ex- 
- eluded from petit treafon, as well as murder, and in the fame kind.’ 
_. * Vf aperfon arraigned of high treafon ftands wilfully mute, he fhall 
sconviéted as hath been formerly fhewn ; but if arraigned of petit 
eafon, he ftand mute, he fhall have judgment of (*) 7: oe 
dure. Crompt. 19. be Co, P: C, 201. 
‘ Pept ok woman Scio ite regio ast brs 
y) Dat (by Stamps P. Cfo. 182.) in hgh treafon to be drawn 
ey i jt fort 3 cere) but now feesthe (b) The judgment of s Vmenabavib-al 
» ie. 20, as toa perfGm, ar- petit treafon (or in cafe of cin) is all onc as 


any t Mute.’ in high treafon, wiz. so be drawn and burdt. 
din, 1776. Praties Go PC, p.ant,and fois the conftant practice. » 
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snd burnt, unlefs it be in cafe of coin, and then only to be burn, as 
in cafe of petit treafon. alae 
But the judgment againft a man convict of petit treafon is to ™ "i 5 
drawn and hanged, trahatur & fufpendatur per collum. *e 
Stamford in P. C. 182. tells us, that the execution of drawing if is oe 
to be upon a hurdle, but 33 4f. 7. Shard juftice commanded, that” 
nothing fhould be brought, whereupon he fhould be drawn, mes que 
fans cley ou autre chofe a defouth tui foit tray de chivaux hors de la fale, 
ou il avoit judgement, tanque a les furc, Fc. but that feverity is dif. 
ufed: he is in fuch cafes drawn upon a hurdle to the place of cate | 
cution. 


And thus far touching petit treafon. 






4 Blackf, Com, ch. 6, p, 92. ch. xiv. p. 206 203, 204. Fofter, 337, 207, 32 6. 
1 Hawk, P.C. ch. gz. 4 Burn, Edit. 1776, p. gou lie 








CHAP. XXX. 1383). ’ 
Concerning herefy and apoftacy, and the punifhment thereof. | 


NDER the general name of here/y there hath been in ordinary | 
fpeech comprehended three forts of crimes: 1. Apo/tacy, when, - 
a chfiftian did apoftatize to Pagani/m or to Fudai/m, and the punifh _ 
ment hereof, as well by the law of this kingdom, as by the impe 
laws, feems to have been by death, namely burning. Bra&. Lid. Ul. baal) 
de corona, cap. 9. (a). by the imperial law he wag fubject tolofs of | 
goods, Cod. de apoftatis, tit. 1. lege 1. but it appears not, whether } 
were tofuffer death, Ibid. 7. 6. unlefs he folicited others to apoft 
(b). 2 Witchcraft, Sortilegium was by the antient laws of England 
of ecelefiaftical cognizance, and upon conviction thereof without, 3c, 
juration, or telapfe, after abjuration, was punifhable with death Que 
writ de heretico comburendo, vide Co. P.C. cap. 6. & libros ibi, Lgott ke 
& haa a & + 5» 8 3. Formal herefy ;. the old fi 
‘define an heretic to be fuch, qui male fentit vel docet de fides, 
aa Chrift de bapti ifmate, peccatorum confe ¢ffione, i A ee 
7 ecclefie,. & ge perieraliter, | qui de aliquo predit iors ; 
lis dei aliter precdicat. fentit, vel doceat, fan ’ 
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mater eeclefia ; and whereas the antient councils and imperial confti- 
tutions grounded thereupon kept the bufinefs of herefy within certain 
bounds and defcriptions, as the Manichees, Neftortans, Eutychians, &c, 
quod vide in Codice, Lib. \. tit. 5. de hareticis, 1. 5. in the edi& of 
Theodofius and Valentinian ; the papal canonifts have by ample and 
igencral terms extended herefy fo far, and left fo much in the difcre- 
tion of the ordinary to determine it, that there is fcarce any the fmalleft 
~ @eviation from them, but it may be reduced to hetefy according to the 
4 great generality, latitude, and extent of their definitions and 
1354) scriptions, -wherebl Se the'glols of Linwood in tituh de 
Hereticis, cap. 1. Reverendiffime ad verbuin declarentur : the defini 
‘tion of Groftcad, tho fomewhat general, is much more reafonable as 
« we have it given by Mr. Fox, Aéfs && Mon. part. 1. p. 420. Eff fen- 
tentia humane fenfu elecia, palam doéia, pertinaciter defenfa ; but of this 
i! ‘more hercafter. € 
vid In this bufinefs of herefy, and the punifhment thereof, I fhall, as 
|» mear as I can, ufe this method: 1. I will confider in general who is 
othe judge of herefy according to the common and imperial law. 2. 
Who fhall be faid an heretic according to thofe hws. 3. What the 
punifhment of an heretic is according to thofe laws: then I fhall 
“confider more fpecially, viz. 1. What was the method of the con- 
» wiGtion of herefy according to the antient law ufed in England before 
Ahe time of Richard U. and Henry1V. And 2. What was the ufual 
‘(punifhment of herefy here in England before the time of Richard IL ° 
and Henry1V. 3. I fhall give an account touching the proceeding 
- againft heretics from the beginning of Richard II. to the twenty-fifth 
» year of king Henry VIII. 4. What is the method of proceeding, and 
how the law touching herefy, heretics, and their punifhment from 
iv 25H. 8. until the firft year of queen Elizabeth. 5. How the law 
ie; flood from 1 Eliz. to this day touching this matter. 
i. ‘According to the common and imperial law, and) generally ow 
other laws in kingdoms and ftates, where the canon law obtained, 
ay ‘the eccleGiaftical judge was the judge of herefies, and hereby they 
(obtained a large jurifdition touching it, fo that there was fcarce any’ 
se thirig, whetein a man diffented from the doétrine or praétice of the 
ome n church, but they took the liberty to determine aac qui 
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‘penitence and abjores his opinion, in,this cafe he was difmiffed with. 
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de hereticis in cap. Reverendiffime ad verbum declarentur, which left — 
and exceffive arbitrary latitude in the ecclefiaftical judge, and a great a 
fervitude and uncertainty upon men fubjeét to their cenfures: the €e=) 4 
clefiaftical judge was either extraordinary, viz. certain in- 
guifitors thereunto deputed by the pope, or ordinary, which [385] 
was the bithop of the diocefe, as appears by Lindwood de hereticis,” 
cap. fmaliter verb. ordinarius in glofa;(*) only for the more folem- 
nity of the bufinefs of degradation, which accompanied the fentence’ 


‘of herefy upon one in orders ‘before the offender was left to the fecu- 


lar power, there were fix, but afterwards three bifhops to be prefent 
in degradation a facris .ordinibus, viz. the epifcopal, Prefbyteratusy 
Diaconatus §S fubdiaconatus, but im minsribus ordinibus there was only 
required the bifhop and his chapter, canonici five clerici, 6 decretal, ; 
cap. 2. afterward the bufinefs of degradation was reduced to one | 
bifhop, viz. the ordinary of the place, fo far at leaft as the fame're=" hy 
{pected the’ ordo Prefbyteratds and inferior orders. ? ‘a 
But I do not-find, that by the canon or civil law the declaratory S 
fentence of herefy was neceffary in a provincia! fynod, tho in great 4 
cafes, efpecially where a prieft was to be degraded, it was moft come | 
monly done in a provincial fynod, partly for the greater folemnity. of. c 
the bufinefs, and partly becaufe in fuch fynods more bifheps and». 
others of the clergy weré prefent; but how the yfe was in Brglnd ' 
we fhall hereafter fee. . 
iI. As to the fecond, touching heretics and their difcriotbaticlg 
according to the canon law, they may be diftinguifhed into three ~ 
ranks: 1. ‘Simplex hereticus. 2. Haveticus contumax. 3. Henle 
relap/us. sa 
1. A fimple heretic was fuch, as held an heretical opinion, but 
being convened before the ordinary, and the opinion being fubflanti- Ma 
ally declared heretical, and the party convicted thereof, declares. his j 
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out farther -punifhinent, ard this abjuration might be required by the 
ordinary and was of two kinds, viz. a fpecial abjuration, whereby — 
abj os ra heretical opinion, for which he was hee # 





aa convicted of herefy, but even of thofe, that were graviter fig “29 
and if they refisfed it, they proceeded to fentence them as conyi@; 
Exty de Heriticis, cap. ad abolendam. 

- 2. A contumacidus heretic was among them of two kinds: 1. Such 
as refufed to appear before the ordinary, being accufed of herefy, and 
thereupon were duly excommunicate-and fo continued excommunicate 
for one year, tum velut hereticus condemnetur, and was thereupon 
delivered or left to the fecular power, de heretecis, cap. 1. cum con- 


tumacié in 6to, &S'c.. 2. Where the party accufed of herefy was con-: 


vi by teftimony or his own confeffion, and refufed to repent and 
abjure, fuch a one might thereupon be fentenced as an heretic, and 
delivered over to the fecular power, but yet he had this favour or 
privilege, if even after fuch fentence he willingly repented and abjured, 
~ the ordinary ought to accept thereof, and not deliver him over to the 
. fecular power, but he was fpared. Eindweod de Hereticis, cap. Reve- 
Le gpetres ste verb, refipifeant, & Extr’ de Hereticis, cap. ad abolend, 
©” verb, {ponte recurrere ; but then the ordinary might detain him in 
-prifon : vide accordant 1 Mar. Br. Herefy. 
_/ = 3, A relapfed heretic: and herein they diftinguith between fic¥? re- 
Tapfus, & vere relapfus: Lindwood de Hereticis cap, item quia, verb. 
‘relapfo: 1. The former is where a nan is accufed of herefy, and is 
under a great fufpicion thereof, but not conviéted, only the erdinary 
fe puts him to sajort which accordingly he doth, and afterwards doth 
“entertain, vifit, or comfort heretics, fuch a perfon by the canon Jaw 
») may be fentenced as an heretic relapfed, and delivered oyer to the fe- 
|. “eular power, but yet the ordinary may, as before, detain him in prifon 
a without a¢tual delivering of him over to the fecular judge:to be exe- 
* cuted, Lindwodd ubi fupra, & in 6to decretal. cap. 8. Actufat’ de ha- 
F __reticis. 2. Vere relapfus i is, when a man being convicted of herefy, 
wt Ee aphadiburing again falls into herefy, if he be thereupon convicted and 
F bx fentenced, there can be no fufpenfion of the fentence by the ordinary, 
“tho the party repent and conform, but he mutt bé delivered over to. 










is not by any means to be fufpended from execution : 
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if the #bjuration be only fpecial of t+at herefy whereof he is etek : 
then he is not to be fentenced, asa relapfed heretic, unlefs he after’ © os 


fall again into the fame herefy, which he fo {pecially abjured; but 
herein there is fome difference among the doctors, for fome think 
even after a {pecial abjuration of one particular herefy, if he falls into ~ 
another herefy, cenfetur relapfus: vide Extr, de Hareticis, cap. Aco 
cufat. §, 2. Em vero ing to & Lindwood de heveticis, cap. Ttem quia 
verbo fimpliciter in gloff@: but the ordinary may put this out of 
queftion, for it feems by the canon law he may at his pleafure ia 
cafes of herefy require a general abjuration, wiz. de hereof generg- 
liter & fimpliciter. : 

ill. Now as to the punifhment itfelf of herefy, efpecially of thofe 
that are either comtwmaces, or relapfi: 1. By the civil law ; itis true, 
that the conviction and fentencing of heretics is as well thereby, as 
by the canon law, left to the egclefiaftical judge, fo that without 
a declaration or fentence of the ecclefiaftical judge the civil jurifdition ~ 
cannot proceed to inflict any punifhment. Lindwood de hereticisy 
cap. Reverendifima verb. confifcata in glofe tho confifcation of en) 
goods of the heretic followed upon his conviction, xeceffaria tamem ~ 
efi fententia declarativa judicis fuper ip[a confifcatione, &S hac fententia.~ 
fieri folummodd debet per judicem eqclefiafticum, & non per judicem fecu- 
larem: vide in 6to de heereticis, cap. fecundum leges. 

But tho the decifion and judicial fentence of herefy was belonging 
only to the ecclefiaftical judge, yet the civil conftitutions of ems). , 
perors and princes did inftirute and enact feveral penalties, as con=. 
fequential upon fuch fentence, fuch as were confifcation of 
diftterifon of heirs, and in fome cafés death; as we fhall fee- hereafiera:. ‘i 
quod vide in Codice, Lib. I. tit. 5. de hareticis per totam. Per 

As to the penalty of death x/timum /upplicium : it fhould [ i) 
feem the antient imperial conftitutions made a difference:! eit 
between herefies in relation. to that punifhment! it appears by the at 
edict of Theadofins Codice, cap..4. the Manichces and Donatifis were 
ptinifhed with death, and poffibly fo were the Neforians, ilidem aT 
cap. 6 and generally all heretics, that feduced the orthodox to. res * 
baptizatien, ssid. cap. 23. many other heretics were under. milder 
fentences, fome were punifhed with exile, fome with, extermination m4 
from the city, fome with pecuniary mulds, and fome with ‘ n 
tion, which, it feems, was the moft ‘ufual puxifhment: but eg 
» that by the conftitution of the emperor Seo ¢ Avhiee apt, not 
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r z extant) Hodie indiftin€le illi, qui per julicem ecclefiafticum funt damnatz 
de herefi, quales funt pertinaces & relap/i, qui non petunt mifericordiam 
ante fententiam, funt damnandi ad mortem per /aculares potefiates, & per 
eas debent comburi feu igne cremari. Lindwood de hareticis, ca ip. Re- 
verendiffime ver}. poenas; and from this conftitution of Frederic 

oe ‘the courfe of burning generally all heretics indiftinétly, if pertina- 

be ~ Gious or relapfed, took its rife. 

Now as to the penalties by the canon law, it is true they go no 
farther than ecclefiaftical cenfures, injun€tion of penance, excom- 
- munication, and deprivation of ecclefiaftical benefices ; but yet they 
* made bold by fome of their conftitutions to proceed ‘farther, and in- 

deed farther than they had authority; fuch were among others im- 
| -prifonment by the ordinary, and confifcation of goods (c), but 

i! “whether they adventured hereupon only in fubfervience to civil con- 

a Hitutions, or whether by their Own pretended power, may be doubt- 

__.. ful ; but howloever, it is fo decreed in thei? canons and conftitutions : 

3° wide Lindwood de hereticis, cap. Reverendifime verb. confifcata, & 
ibidem Item quia verb fententialiter. 

But indeed as to the inflicting of death upon heretics, their canons 
© go not fo far as that; neither indeed need they, for emperors 
__ and princes being induced by themsto enaét fuch fevere conftitutions 
Bite Vi they did in effeét the butinefs by fentencing the heretic, and 

i aL ] then leaving him to the fecular power, fo that the fecular 
“power was only in nature of their executioner; and altho they direct 
in fome cafes of treafon an interceffion to be made to the fecular 
power to {pare the life of the offender thus committed over‘to -the . 
bhi fecular power, Extr. de verborum fi; ‘enificationt cap. Novimus, yet we 
ae find no. fuch ccurtefy_ for heretics, but the princes, that do not ef- 
lit -feGtually proceed according to the utmott of their power to eradicate 

iy AB them, are threatned with excommunication, and eccordingly they are , 

S : re quired to take ‘an oath to rr it, Extr. de hereticis, “ih Ad, 
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fo declared by the bithop, it was left to the fecular Steer with | 
ee. if the perfon convicted were a layman, he was im- 
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burnt ; but if he were a vente within the greater or leffer ose ae 4 
he was firft folemnly degraded, beginning with the chiefeft order 
he had, as that of priefthood, and fo to the loweft, damnati per © 
ceclefiam judici feculari relinquentur animadverfione debita puniendi, - 
clericis a fuis ordinibus primo degradatis. Extr de hercticis, cap. exe 
communicamus; (+) the folemnity whereof fee at large in 610 decre- 
tal. de penis cap. Degradatio, Fox’s adts and monuments part 1. p. 
674. the degradation of /Villiam Sawtre. 

_ This degradation by the latter cannons might be by one bifhop, 

tho formerly it required more. 

When the fentence was given by the ordinary, and the offender 
thus left to the fecular power, he was delivered over to the lay-officer, 
and then a mandate or writ iffued from the chief magi(trate to execute 
the offender according to the fecular law; but of this more particu- » 
larly hereafter. 

I have been the longer in thefe ‘particulars, that we thereby may. My 
obferve thefe two things: 1. How miferable the fervitude of chrif- 
tians was under the papal tetas, who ufed fo arbitrary and une; 
limited a power to determine what they pleafed to be herefy, and then 
omni appellatione pofiprfita fubjecting men’s lives to their fen- PS) 
tence.\*) 2. How finely they made the fecular power their [39°] 
vaffals in execution of this odious piece of drudgery, as it was mana- 
ged and practifed by them. 

I come now to a clofer confideration of herefy, and its punifhment 
according to the ufage received jn England, and the ‘laws relating 
thereunto, according to the method above propounded. 

I. Therefore how the ufage and law obtained concerning this« 44 
matter in England before the time of Richard II. 

As the romith religion was genzrally received here in Enzlends in? 
this period fo the manner of proceeding touching herefy was much « 
according to the papal decretals.and conftitutions, whereof a Ris 4: 
account is above given. 

The jurifdi@ion, wherein herefy was proceeded againft, was at. ate 
the common law of two kinds: a The convocation ora provincial. * 
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fynod. 2. The diocefan or bithop of tie diocefe, where the beret 
was publifhed, and the heretic refided. 

1. As to the former it is without queftion, that in a convocation 
of the cler gy or provincial fynod they might and frequently did here 
in England proceed to the fentencing of heretics, and when convict. 
ed, Icft them to the fecular power, whereupon the writ of Her, elicg 


. tomburendo might iffuc, (thus it was done in the cafe of the apoftate 


Few, Braét de Corond, Lib. (ll. (d), and in the cafe of Sawtre (« ), 
‘2 H. 4. who was convidt in the convocation of London,) and then the 


_ archbifhop, who was prajes concilii, pronounced the fentence, de- 


graded the offender, if in* orders, and fignified the conviction into 
chancery, whereupon the writ de heretico comburendo iffued. 

2. As to the power of the bifhop or diocefan alone there hath been 

» diverfity of opininions ; fome have thought, that the bifhop of the 

diocefe might proceed againft herefy by ecclefiattical cenfures, 

[39 ] but as to the lofs of life the convi€tion ought to be at leaft in 

a provincial council, without which the heretic ought not to undergo 

death by the writ de hevretico comburendo. 1. For that in the cafe 

mentioned py Bracicn, Lid. WW. de Corond the conviction -of that 

herefy, or rather apoflacy, whereupon the offender was burnt, was 


’ Gn the provincial council at Oxford) 2. The writ de haretice combu- 
endo im the regifter, and #. N. B. recites the conviction to be in a 
= provincial council, and according to it is the opinion of Fitzherbert, 
 tbidem fol. 269. and the ftatute of 2 Hy 4. (hereafter mentioned) 


giving power to the ordinary finally to fentence an heretic, fo that 
death fhould enfuc thereupon, was nove sur ifdidtionis i in hac parte in- 
trodufia. Again my lord Coke, 12 Rep. p. 56, 57. recites this to be 
othe opinion of all the judges in 2 Mar. and in effe&t agreed unto 48 


_ Eliz. by Sir Fohn Popham, and others, 5 Rep. Cawdrie's cafe, p. 23- 


4a. accordant, and Brooke feems to accord, 1 Mar. Br. Herefy, 
* On thé other fide others have holden, that the dioccfan alone by 


‘4 “the cannon law might convict of herefy, and that thereupon this writ 
ee tay be iffued: 1. This is confonant to the old decretals, and ‘tike- 
" Wife to the’provincial conftitutions of Arandel, Courtney and others, 


"that the diocefan alone without the affiftance of a provincial: council 
poe convict of herefy, and deliver over the offender to the fecular 







3 aon 2. Again, meee 9 4. cap. ¥5. Fecites and admits 
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the power of the diocefan in this cafe, but that by reafon of the of= 
fender’s going from diocéfe to diocefe, and refufing to appear before 
the ordinary, he was interrupted in his proceeding, and thereupon the ~ 
ftatute gives farther remedy. 3 That accordingly it was practifed | 
jn the time of queen Elizabeth, when all former ftatutes concerning 
herefy were repealed, and the cafe ftood as it was at common law. “* 
4, That it was accordingly refolved by Fleming, Tanfield, Williams 
and Croke in 9 Fac. (f), when Legate was burnt for herefy ; and acq- 
cordingly my lord Coke P. C. cap. 5. p. 40. feems to be we 21 
the fame opinion (g), and fo feems to retraét what he had. 3924 
before delivcred‘in his 12th report. : 

This bufinefs will be farther confidered in the fequel of this chapter, 
for the prefent I fhall only fay thus much. 

1. That the diocefan, as to ecelefiaftical cenfures, may doubtlefs 
proceed to fentence herefy. _ 

2. I think that at common law, and fo at this day, (all former fta-. 
tutes being now repealed by 1 Eviz. cap. 1.) if the diocefan conviGts a 
man of herefy, and either upon his refufal to abjure, or upon a relapfe 
decrees him to be delivered over to the fecular power, and this be figs 
nified under the feal of the ordinary into the chancery, the king might 
thereupon by fpecial warrant command a writ de heretico comburendo 
(*) to iffue, tho this were a matter that lay in his diferetion to grant, 
fufpend, or refufe, as the cafe might be circumftantiated. : 

And what is here faid of the diocefan or bifhop of the diocefe is true 
alfo of the guardian of the fpiritualtics /ede vacante, but ’till the fta- 
tute of 2 H. 4. the vicar general, commiffury, or official of the dioce-° ~ 
fan had no cognizance, unlefs by fpecial commiffion as an ingnifitor 
from the pope; and Lindwoad gives the reafon de hereticis cap. Item 
quia turpis verb, ordinarii in glofé, Eji enim caufa herefis una de 

ss 


(Ff) 12 Co, Rep. 92. * which he fays may be gathered from tHe 

‘g) Lord Coke doesnot intimate as ifhe att of 2 H. 4. ‘ 
was of this opinion, or had retrafted what (b) Whether this writ lay at common — 
he had (faid in his 2th report, and had law, or was intrdduced by the clergy ; 
been folemnly refolved in Gawdrie’s cafe); about the time of Henry IV. hath hie 
he fays intkeed, tliat from the flatate qf 2 made matter of qguciions fee State Tr, 
Hi. 4. may be gathered this conclufion, that Vo/..11. p. [#75 ] if the comgon law gave 
the Giocelan hath jurifdigtion of herefy, fuch a writ; it will be difficult to reconcile 
ahd accordingly it was reftlved in Levate's it with what our author fays a little below, — 
cafe, and that upon a conviétion before the that the ufual penalty was confifcation roa 
ordinary ol vherefy, the writ de beretico batilhment, and ‘that 5 R. 2. was the fitit 
comburenda doth lie; this he mentions as temporal law againit Herefy, which yet» 
alfo refoléd ih Legate’s cafe, as in truth it went not fohigh as death, butonlytoim- |) 
was; but to this laitrefolution he doth not — prifanment and ecclefiattical c i 
Geclare any affent, for it isthe firtonty, a Aaa 
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majoribus caitfis, qua pertinent ad folos epifcopos; but the ftatutes of 2 
HY. 4. cap. 15. 2H. 5. cap. 7. while they were in force, gave the 
cognizance of herefy, as well to the bilhop’s commiffary, as the 


bifhop. 
3. But yet I never find before the time of Richard Il. that 
[393] any man was put to death upon a bare convidtion of herefy, 
tho after a relapfe, unlefs he were fentenced in a provincial council: 
and the reafon feems to me to be this, when the offender was con- 
viéted of herefy either thro pertinacity, or after a relapfe, and fo dee 
liver’d over to the fecular power, the ecclefiaftical judge had done his 
bufinefs, and the reft that follows was to be the aét of the temporal or 
civil power, who were never obliged nor thought themfelves obliged 
here in England to take away the life of a perfon upon fo flender an 
account, as the judgment of a fingle bifhop (7), nor indeed, ‘unlefs ir 
' Awere a fentence by the weighty body of a provincial council: vide 
Brafion, ubi fupra. 

For as this kingdom was never obliged by the canons or decretals 
of popes or of provincial councils, further, than they were admitted, 
fo neither were they bound by the imperial conflitutions of the em. 
peror Frederic or others, who by their edits infli€t death upon all 
perfons cenfured by the diocefan to be relapfed or contumacious here- 

; tics; but herein they did as the laws and ufages of the kingdom, and 
» their own prudence, and the circumftances of the cafe required or 
_ directed. 

But yet | take it, that the conviction before the diocefan’alone was 

a good conviction, and the party might thereupon be left to the fecu- 

~ lar power, and fo burnt by a writ de heretico comburendo, if the king 
and his council thought fit, tho de faéfo it was not at all, or at leaft 
mot ufually fo done, ull dhe time of Henry IV. unlefs the conviction 
and fentence were in a provincial council, for the reafon before given. 

ee ‘a Fitzherbert therefore was herein miftaken, and alfo when he faith, 
a it was to iffue only in cafe of reiapfe ; for a relapfe could not be 
ie » without conviction, and if the party were thereby convigted of the 
|. \herefy, whereot he was accufed, and perfifted in it *till after fentences 
fa mand refufed to abjure, fuch & contumax or pertinax hereticus might be 
forway againtt as @ relapied heretic, and a writ de heretico combu- 
Q might thereupon iflue, as it feems, for the writ in the regifter 
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being formed upon a relapfed heretic purfues the cafe as it finds's it, bat 
is not exclufive of the other cafe of a contumacious heretic, that. pers aa 
fifts thercin. before and after the fentence ; de quo vide fupra; vide A 
accordant 1 Mar. Br. Herefy 1. and 25 H. 8, cap. 14. 

Touching the penalty of convicts of herefy here in England, 1 find 
very rarely death inflicted ; before the reign of Richard WU. the ufual > ™ 
penalty was confifcation, and feizure of goods ; qued vide Clau/: 20, 
H.%. m. 11. dorf. touching Ernald de Peregard, who was convict of 

-herefy, and his goods feized to the king’s ufe ; the like, Clauf: 26H. 
3. m. 15. pro Stephano Peliter, and as to corporal punifhment of fuch 
convicts, it was ufually in antient time banifhment and fligmatizing, * 
as appears by Ralph de Diceto, /ub anno 1166. in the time of Henry IL 
and Brompton H. 2. fub anno 1159. (*), but their conviion was in a 
provincial council held at Oxon pre/ente rege, & jr elentibus pifeopise 

But quo jure the forfeiture of gaods was then practife d, ‘is confider= 
able: vide Co. P. C. cap 5. the forfeiture of goods was introduced 
by 2 H. 5. and that ftatute being repealed, ceafeth, 

And in the firft temporal law, or pretended law (&) made apafott 
fuch offenders, viz. 5 R. 2. cap. 5. where, upon certificate by the 
prelates into the chancery, commiffions fhall iffue to the theriffs to 
apprehend and imprifon the offander, it is only until they will juftify 
themfelves according to the law and reafon of hely church, fo that it 
feems the punifhment did not hitherto de fuéfo exceed imp1ifonment 
and ecclefidftical cenfures; and yet it feems'that Swvinderly.and others 
in the time of Richard Il. before the flatute of 2 H. 4. were ordered eh 
to be executed for herefy: vide Fox part 1. p. 580, 618. but none «> 
by name appear to be executed, ididem p. 659. but of this heres 
after. (+) ; 

As touching the writ de heretico comburendo it was no writ 
of courfe, nor iffued by the chancellor, but by {pecial war- tg 9s]. 
rant from the king upon the certificate of the conviction and fentence 2 
made.to the king under the feal of the archbifhop, if it were i > 
provincial council. 





ay 


ha 






were ad 


(*) See alfo Mat. Paris, p. 105. ¢ )1t does not appear, that any 

(k) Our author here calls it a pretended ore erd to be executed for hercfy in this © 
Vat and lord Coke calls it a fuppofed af, reign, and as to Sevinderby, Mr Fox f Para" 
deccaufe the commons uever pee cat eh to jt, a was an heretic, but ne = 
for which reafon in the next feflion of par- . great harm during the life of king B. oi 
liament it wasannuld, altho by the prelates. JE. and if he was burnt, it ’ a 


ee it hath been continually printed, after the flatute of 2 H. 4. cot ea sie 
the ad, which annuid the fame, hath and Mon. p.620. > > ne 8 
from time to time kept from the priat. - Mey nay 

thiduaanes ‘p $7- 4 Z4 ; . £; a 


v 


x 


Pe 








Ye = 495 HISFORIA PLACITORUM CORONA, 


And thus far what I find concetning herefy at common law before 
the time of Richard I. 

Il. As to the times of Richard II. Henry 1V. Henry V. and fo to 
25 Henry VII. . 

The firft temporal law, or greenies law apainft heretics in this 
id Kingdom, was 5 . 2. cap, 5. which did not go fo high as death, but 
only to imptifonment and ecclefiaftical cenfure, as appears by the 
printed fturute ; but this was in truth no act of sep for the 
»  eommons never affented ;.and accordingly Rot. Parl. 6 R, 2. m. 52.° 
a “the fame is declared by the king and parliament, which it is true, 

was neyer printed among the ftatutes, but is at large recited by Mr. 
_ Fox, part 1. p. 576. and therefore we find no other punifhment during 
hi - this king’s time, but imprifonment and ecclefiaftical cenfures. 
ig But in the ime of Henry 1V. the power of the diocefan was cn- 
; “Targed, viz. by the ftatute of 2 Huet. cap. 15. (l) viz. the diocefan 
“hath power given him to arreft and imprifon perfons fufpeét of herefy, 


ee 
hr 





a 


|" Serer 
till purgation or abjuration, and hath alfo power to fine and imprifon 


perfons for. thofe offenfes, and eflreat the fines ; and if a perfon be 
“-- ¢envict of herefy before the diocefan and his commiffaries, and do 
. tefufe to abjure, or having abjured fall into relapfe, fo that accor ding 


to the canons he ought to be left to tlte fecular court, whe ereupon cre- 
ence fhall be given to the diocefan or his coinmiffaries, then the 
Meritt of the fame coun ty thall be pe -rfonally prefent at the preferring 
_ of the fame fentence, Ww en required by the diocefan, and hall receive 
4 ~ the perfon fentenced, and caufe him before the people in an high place 
Re to be burnt. . 
Wea As This ftatute gave in effect the whole power to the dioce- 
[396 is fan, and upon this account William Sawtre (m, after fen- 
tence and degradation in she provincial fynod of London was burnt in 
the b beginning of Henry V.’ 9 ulurpation ; ; the whole procefs and hif- 
ry of ecierest | is delivered by Mr. fae in his atts and monuments, 









abit 


(x) Nor could it be fo done; becaufe be 
tak not fentenced by virtue of the at 

4. which extendéd only to.ebnvitti 
before the divcefan, or his commiffary, .. 
 wheeas Shewtre was toniaed before the 
ho _ convocation; and even on a conviétion . 
before the didc<fan the thers tadtia powee : 
to burn the party convidt without owt a 
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hurendo iffued to the mayor and fheriffs of London to perform the 
fame, which writ is there mentioned verbatim, and is the very fame, 
which is recited by F. N. B, fol. 269. and was the warrant for the ae 
burning of /Villiam Sawtre, 
Now touching this matter we are to obferve, that the parliament 
of 2 H. 4. began the 20th day of Fanuary in offabis Hilarii, it con- 
tinued till the 10th of Aferch following, William Sawtre, having the 
year before been convicted for herefy before the bifhop of Norwich, 
‘was upon the 29d and 24th of Febr. 2 H. 4, (which was fitting the 
parliament) in the provincial eouncil held in St. Pawl’s, London, cons 
vidted and fentenced, asa relapfed heretic, and an heretic to be pu 
nified ; this was done in the provincial council before 7Aomas Arundel, 
archbithop of Canterbury, as appears by the atts of the regiftry of | 
Canterbury collected by Mr. Fox, part 1. . 673, 674, 675. upon the 
26th of Febr. the writ de heretic? comburendo was formed and made — 
by the advice of the lords temporal in parliament, which writ bears 
tefte 26 Febr. 2H. 4. per ipfum regem & confilium in parliamento, 
and is entered verbatim in the parliament-roll 2 H. 4. n. 29. 
and is the very fame with that in #izzk. N. B. before-men- [397] 
tioned, and agrees verbatim with it; and upon this writ Sawtre was J " 
burnt, being firft folemnly degra‘led. 4 
This conviction, fentence, and writ, tho after the commencement 
of the parliament, was before the end of that parliament, and -con- 
fequently before the ftatute of 2 H. 4. cap. 15. paffed, which paffed 
not till the laft day of the parliament, viz. 10 Marti; fo that at that _ 
time the offender could not be executed but by writ de heretico com- on a 
burendo, for the diocefan had not power by his own immetliate war= * : 
rant to command execution, till that paffed, which paffed not, till after y 
the definitive feptence. ‘ | 
In this pafliament there was’a petition of the clergy againft heres — ad 
tics, which was the foundation of the ftatute of 2 H. 4, cap. 15.° and bs | 
‘was granted by tht king de con/en/u magnatim &-aliorum procertim 
regni in prefenti parliamento exiftentium, with fome additional danfes, — 
which wer alfo drawn up into the a& of 2-H, 4. cap. 15. butin 
that an{wer no confent of the €ofimons appears, and yet the aét was i 
if 

















unlefs he was prefent at the pronouncing was burnt, 1 know not, except cheat. ; nt yh 

the fe ence, fee State Tr. Pal. VI. Append regard to the A ape rat 8 the pra 

Pi as our author obferves below, night také from i 

this aG@ did not pals till after Sawtre was for antic vitae Maat the exércife cleat ‘ 
fentenced, fo that how it cam, be fata, tha: (tho to 

it was upon account of | " 
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y drawn up, and proclaimed, and, as it is now printed, is recited to be 
©; éat the petition of the prelates, clergy and commons of the realm in 
We parliament, and the enacting claufe is by the king by the affent of the 
{tates and other difcreet men of the realm being in the faid parliament: 


“this is obferved by Mr. Fox in his 4é?s and Monuments, part \. p. 173. 
paaeeereupon he concludes, that this was no act of parliament, but an 
‘act of the king and clergy like that of 5 R. 2. before-mentioned, 
which was declared void, becaufe the commons never affented, as is 
“before obferved. 
a But the truth is, the commons did affent to this aét, tho their affent 
| ode not expreffed in the parliament-roll as it is entered, as appears in 
‘the {peech of the fpeaker of the commons to the king the laft day of 
a ig ‘the parliament, Rot. Parl. 2 H. 4. n. 47. where they thank the king 
ee /> ‘for the remedy he had ordained in deftruction of the heretical do@trine 
(> “of the feéts ; and befides in the famfe parliament-roll, #. 81.‘ Inter 
benae’. petiiones communitatis, Item pricnt les communes, ge quant, af- 
“* cun home ou feme, de qel eftate ou condition qil foit, foit 
[39 J “ prife & imprifone per Ladlardie, qe maintenant foit mefn 
«en refpons, ct eit tiel judgement, come il ad defervy en example 
*»% dautres de ticl male fect per ligierment ceffer lour malveys predica- 
* tions, & lour tenir al a foy chriftfan. Ro’. le Roy le voet, 
*. Jt is true this was never drawn up into a diftin@ at, for the pro- 
‘ vifion by the ftatute of 2 H. 4. cap. 15. had a full and effectual pro- 
\Wifion for it; but this petition of the commons with the king’s affent 
Swas the principal balis, upon which the ftatute of 2 Hy 4. cap. 15. 
was Built, and the itatute was drawn up upon both petitions, as well 
‘that of the commons, as that of the clergy both put together, as was 
“nfwal in thofe times, and fo warrants the recital of the preamble of 
G othe printed ftatuic of 2 H. 4. of the petition both. 9g the clergy and 
‘commons (*), and every man knows, that in the time of Henry IV. 
and afterwards the profeffors of the chriftian religion; (that yet for 
bi “tf the fame was fentenced as ined came understhe reproachful title 
a ‘of Lollards. 
aie This actof 2 H. 4, doth not determine whati is herefy | or what not, 


















ane petition of ae ie 
jounts to no more, than that the Lo/lards 
sees ‘be caid to an account and punifhed | 
ding to their deferts, but contains 








credence herein to their fentence, but yet the confequence thereof 
being but to be left to the fecular power, the feeular power might x=. 
ercife his own difcretion, and grant a writ de heretico comburendo, if 
he were fatisfied of the juftice of the fentence, or forbear the granting 
it, if he were not fatisfied, that the thing charged was a real herefy, or 
that the ecclefiaftical judge had proceeded fairly in the cafe. (+) 
But there were fome points of power introduced by this 
act, and given to the diocefan, which he had not at the com- [399] 
mon law, viz. : a 
1. Power to arreft and imprifon perfonis fufpedt of herefy, for altho 
the pope’s decretals had before this pretended to give power of im- | 
prifonment to the diocefan, Extr. de penis, cap. 3. in. 6to, yet that 
pers never obtaind in England, ull this a@ of 2 H. 4. 
. Power to fet and eftreat fihes upon the offender. ay q 
3. Power to deliver over immediately to the temporal officer’a fee 
lapfed or contumacious heretic to be burnt without expecting the king’s A 
writ de herctico comburcndo, with this notable advantageous claufe ' 
whereupon credence fhall be given to the discefan or his commiffary. 
And accordingly the bithops after this a€t put the fame in ure by 
their own immediate warrant or order delivering the party to the: 
. fheriff to be executed; but yet the conclufion of their fentence 1 ran 
moft commonly as formerly, vz. appointing him to be left to the 
fecular power, and fo leaves him, but fometimes, as in the definitive 4 
fentence againft the lord Cobham, Fox, part |. p. 734. committing hing & 
Srom henceforth to the fecular power, and aie to do him thereupon e 
to death. ph 4 
Now it is true, that upon the fentence of the diocefan the fherife wa 
or officer, or any other-were not to difpute, whether the fame were 
truly herefy ornot. 1. Becaufe it was an aét within theircognizance’ ~ 
and jerifdiction, © 2, Becaufe it is by 2 H. 4. enacted, that credence - ¥ 4 
herein fhall be given to the diocefan or his-commiffary. Fs a 
But yet as to the firft point of the ftatute, the imprifoning of per 
fons fufpect of herefy, the temporal judge‘had cognizance and power — 4 
to determine, whether that for which the party was inaprifoned by 
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(+) But by the papal conftitations this © 
liberty is not allowed to the. decular 
_ power, for <fi thofe conftitations it is . 
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the diocefan were herefy or not; and if it appeared to the temporal 
jndge not to be herefy, tho the diocefan had certified it to be herefy, 
the temporal judge might deliver the party imprifoned upon an Habeas 
Corpus, as was done M7. 5 E. 4. Rot. 143. B. R. in Key/er’s cafe (0). 
and the party detaining him is punifhable in an ation of 
i fa ] falfe imprifonment, as was done in /Varner’s cafe (p), AZ. 
© 4).H. 7. Rot. 527. both which cafes are at large reported, Co. P.C. 
Cap. 5. p» 42. and therefore in cafes of fuch return upon an Habeas 
© Corpus, or juftification by this act in falfe imprifonment, the particu- . 
Tar herefy muft be fet forth, what it is, that the temporal judge may 


e, whether it be herefy or no. 
By this ftatute it appears, ¥. That the diocefan might convict of 








We convict an herétic, fo as to fubjeét him to the punifhment of death 

dag not only in cafe of relapfe after abjuration, but alfo in cafe of refufal 
tovabjure. 3. The power of convicting an heretic is not limited to 

~. the diocefan ole but alfo to his commiffary in order to his execution 

lL... ‘by the fecular power. : 

Lee _ . After this enfued the ftatute of 2 H. 5. cap.7. againft heretics and 

a hel and thereby it is enaéted. ' 





ice etrors, commonly called Lollardy, and that they be affifting to the 
. “ordinary, when require ol, at the ordinary’s charge. 

g. * That when perfons are convict of herefy, and left to the fecu- 

; “Tet power by the ordinaries or their commiffaries, their lands in 

n 4 fee-fimple fhall after their death be forfeit to the king or lords, of 

whom they are held, others than the ordinaries and commiffaries 
2 thence and al! their goods. 

. 2a “ That the ae of the king’s bench, of the peace, and affize, 









L or “ That fuch Lollards and their indi€tments bedelivered 
401) over by indenture tO the Ordinaries or their commiffaries, 
\ 10 thereupon: are to proceed | to their acquittal or conviction, but 


ceyf aries was, that bei ee. 90. H. 17. 
the archbifho ante Cp) Warner's ene ee aed 


notwithp See Boone pe 
extdomianicated before ibs Acfrac oionie’ ed | } 
as well, as any of bis neighbears, @ Go. Infl. 42, - dea © 


ciisd al 
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« the ‘Rohe to be only as an Sede, not as ead at. 3) 
« the offender, but the ordinaries.to commence their procefs againtt a 
« them, as if there were no indiétment. 
5. * Punifhment for efcapes is by forfeiture of goods and feizure 
“ of lands till he returns ;” and fome other. provifions. 
This is the firft law, that gave forfeiture of lands in feefimple of 
an heretic convict, and executed, and the firft law, that fettled the 
forfeiture of their goods, tho forfeiture of lesen were de facto nied. 
. before. (7). Pra 
Tho in fome refpeéts it enlarged the ordinary’s power, yet it may 
feem fome kind of curb upon them to have an indiétment previous, 
yet I find them not reftrained from proceeding, tho there were no 


fuch previous indiétment. ea 
ea 
F 


Hitherto there was no limitation or reftraint, what fhould be or 7 ~ 
what fhould ot be herefy, whgreupon death might be infliéted, but © 
the ordinary’s power was left arkitrary and unlimited therein. © va 

By the ftatute of 25 H. 8. cap. 14. there was a great alteration oy 
made as to the point of herefy. oe 

1. The ordinaries were not to proceed againft any for herefy witha A 
out prefentment or indictment thereof before the king’s juftices, or a 
an accufation by two lawful witneffes at the leaft, and that before wet : 


citation or procefs by the ordinary. 
. That perfons convict by the ordinary of herefy, and refufing 
to sthae, or having abjured relapfing, fh&ll be burnt by the king’s 
’ writ de heretico comburendo firft had and obtained for the fame. 

3. Tho it do not pofitively limit what thall be herefy, yet it 
enacts what fhali not be accounted herefy. 1. Speaking againft the f 
authority of the pope. 2. Speaking againft firirual laws made by : 
the authority of the fee of Rome repugnant to the laws of this realy” 
or the king’s prerogative, and indeed it was time to make this PFO- N 
vifion, the’ papal authority being now in a great méafure oa) 
taken away by att of parliament. [402] 

4. Perfons accufed of herefy fhall and may be letten to bail either 
by the ordinary, or in theit default by two jultices of the peace. 07 

IV. By the ftatute of 31 i, 8. cap. 14. a farther Seraion ae 
made touching herefy, bi 

’ 4. Six articles are declared and ara + Phat i in the fae 
of the altar after confécration there. remains “Ro fubftance of 
comeing but the pee ‘of Chrift, ar core 

ee * (4) Cee B.C 43 f sa 
> ae ae : ‘ 
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“2. That communion in both kinds is not neceffury ad falutem. 

3. That priefts may not marty by the law of God. 4. That vows 

of chaftity ought to be kept by the law of God. 5. That private 

i» mafs.is neceflary to be continued. 6. That auricular confeffion is 
»  meceffary to be retained and ufed. 
Bi. 2. That to preach or to declare, or held opinion againft the firft 
article touching tran{ubftantiation thall be adjudged herefy, and the 
perfons convict thereof, their aiders, &'c. convicted thereof in the form 
underwritten fhall be adjudged heretics, and fuffer death by burning 
without any benefit of abjuration, fanGuary, or clergy, and fhall 
- forfeit his lands to the king, as in cafe of high treafon. 
i © 3. That if any openly preach againft the laft five articles, and be 
“4 _ thereof convict or attaint by the laws underwritten, every fuch offender 
‘fhall faffer death as a felon without benefit of clergy or fanétuary. 
#4, That if any perfon publith or declare his opinion againft the 
five articles laft mentioned, he fhall for the firft offenfe forfeit his 
goods, the profits of his lands during his life, and ecclefiaftical pro- 
wmotions, and be imprifoned at the king’s will, and upon the fecond 
; conviction fhall fuffer as a felon without benefit of clergy. 
“5. The king is empowered to iffue commiffions directed to the 
archbifhop or bithop of the diocefe, and the chancellor and others, 
three of them, whereof the archbifhop or bifhop, or chancellor to 
jone, to take information by oath of twelve men, or the teftimony 
of two lawful perfons of all herefies, &c. 
i .6. The ordinaries within their feveral jurifdictions to take 
[403] information of hercfies, and juftices of peace, &c. to take 
quifitions touching herefies; thefe informations and inquifitions to 
be. certified to the commiffioners above-mentioned. 
. “1. "The commiffioners or any three of them to make procefs againft 
the offencers into all the thires of England and Wales, as in cafe 
of felony, ‘and upon their appearance fhall have full power and 





























of this realm and this ftatute. 


d, till trial. 
No challenge to be adeojited but for malice or enmity, trial 
jleas by aR Pease no elchetes.t to the jae with, 


, Commiffioners or two of them have power to, bail perfons, ace» 
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This a@, tho it-doth not, in exprefs-terms, repeal the ftatute 
oH. 5. yet it doth in a great meafure, alter it. 1. In poing 
of jurifdiction; for, here the proceeding to judgment is to be. by, 
commiffioners under the grect feal, and not by the ordinary or ec- " 
clefiaftical jurifdiGtion. 2. The offenfe_of herefy now in a great. 4 
meafure is made a fecular offenfe, efpecially i in the five laft articles R 
which are made felony. 3. Tho the commiffioners have power 
to proceed upon acculfations, as well as indictment, yet the trial of br 
the offender was to be by jury, and the words Acar and determing, 

" &'c. import the fame. teh 

Thus the law ftood until 1 £. 6. with fome fmall variatiodle’ in oe 
34 & 35. H. 8. cap. 1. but by the ftatute of 1 E. 6. cap. 12, all ‘4 
the before-mentioned ftatutes, viz. 5 R.2.2H. 4. 2H. 5. 25 8. ‘si 
31 H.8. 35 H. 8. and all other Gxt made in the time of Henry 3 
VUI. concerning religion are repealed. (rv) ae 

By the ftatute of ) & 2 P. to AM cap. 6. the ftatutes of 5 R. 2.2 
H. 4. and 2H. 5. are revived; but the flatutes in Henry VIN) C 
time,. repealed by 1 £. 6. ftood fiill repealed, and thus 
they continued till 1 £/iz. and if there had necded any fare [404] 
ther repeal of the ftatutes of 25 and g1 Hl. 8. befides what was done.) 4 
by 1 £. 6. yet the ftatute of 1e2P.3eM, cap. 8. in fine hath ‘ 
this claufe, that was never repealed by the ftatute of 1 Eliz. nor.) 
any other ftatute fince made, wz. “* That the eeclefiaftical jurif-, : 
‘© diction of archbifhops, bifhops and osdinaries be in the fame 
“ ftate for procefs of fuits, punifhments of crimes, and executjon | 
* of cenfures of the church, with knowledge of caufes belonging. ; 
“tothe fame, and as large in thefe points as the faid jurifdiation © r 
“* was in the 20th year of Henry VIII.” which doubtlefs repealed 9) 
all atts made between 20 H. 8. and 1 &3 P. & M. in derogation ~~) 
or alteration of the ecclefiaftical jurifdition, or the ftyles or forms. 
of their proceeding by Henry VIII. or Edward VI. 

V. I come now to the time of queen Elizabeth. } 

By the aét-of 1 Eliz. capyg. there are thefe alterations : 1..The 
fatutes of 1 & 2 P. B teap. 6.5 R. 2. 2H. 4, 2 FL. 6 anges, 
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(r) So se the punifhment of heref; food ‘king by the over-perfuafion 
ons ase as it was e common law bent {hop Cresta es which ni a 
any ftatute made againft it, notwithftanding  fhop Burnct remarks) what that arch 

ich there were fome examples in this, afterwards fuffered in the fuce: 
reign of perfons burnt for. ys viz. Joan was thought a juft retaliation | 
Becher and George wan Parre, who were Barner'sEif. of eerie Vol pa 
put to death againft the will ofthat © =. 
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| pealed, fo that now the whole jurifdiétion touching herefy flande 

as it did at common law, with fuch farther additions as are mac. 
by that. ftatute of 1 E/iz. 2. The queen, her heirs and fucceffors 
to have power to iffue commiffions under the great feal to exercife 
all jurifdiGtions {piritual and ecclefiattical within this kingdom, and 
to. vifit, reform, redrefs, order, correct, and amend all errors, he- 
~ yefies, fchifms, &'c. which by any fpiritual or ecclefiaftical power 
_ ean or may be lawfully reformed. 3. That fuch commiffioners 
~ fhall not have power to determine any matter to be herefy, but. 
Bt Senty fuch as have been heretofore determined to be herefy: 1. 
By the authority of the canonical fcriptures. 2. Or by any of the 
firft four general councils, or any other general council, wherein 
_, the fame was declared herefy by the exprefs and plain words of 
© the faid canonical {criptures. 3. Or fuch as fhall hereafter be des 
* termined herefy by parliament with, the affent of the clergy in their 
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* convocatiou. 
Upon this ftatute thefe things are obfervable : 
1. By this ftatute the ancient common law was revived for the 
“conviction of heretics, and delivering them over to the fecular power, 
which might at common law be done either ina provin- 
[ Von council, or by the ‘diocefan alone, and accordingly, it 
Fs faid Co. P. C. cap. 5. (/) the conviction of heretics was practifed 
“in the queer time, but I find no particular inftance thereof in 
» the queen’s time (t), bit in the cafe of Legat, 9 Fac. it was fo 
» Fefolved by four judges, and accordingly put in ure, and upon fuch 
‘a conviction before the diocefan a writ de heretico comburende might 
“and did iffue in the cafes of Legat and Wightman convict of Arianifm 
\ before the diocefan and left to the fecular power, who were accord- 
Sica: burnt (u): vide Baker’s Chronicle, p. 446. 
» 2. There was another method of conviction of herefy, and thete- 
n delivering over to the fecular power, and execution of the of 
fender by writ de derctico comburenda, namely by fentence of the 
i commiffioners for ecclefiaftical caufesMinftituted by the ftatute of 1 
' SEbiz, but this takes not away the convidtion of herefy by the diocefani 
rs a marincal counci}, byt thefe remain gs they did at common 
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for yruieecs and thereupon a writ de heretico comburendo iffueds 0 


3. That this act reftored the iffuing of a writ de hevetico combun ahh 
rendo fy) according to the courfe of the common law againft a mam ~~ 


convict of herefy, and refufing to abjure, or having abjured relapfed, 
and thereupon delivered to the fecular power. a 
And note, that this writ is no writ of courfe, nor can the chany 
cellor or keeper iffue this writ upon a fgnificavit by the commifm 
‘fioners or diocefan without a {pecial warrant, for that the king may ia 
fee caufe to fufpend the iffuing thereof, or wholly fuperfede it, or 
pardon the fentence, for it may fo fall out, that the diocefan hath - vy 
adjudged a thing to be herefy, or a party to be an heretic, ai oe 
which in truth and reality is not fo, or it may be the party [ ape 
may retract, and fo be capable of mercy. F 
But the courfe was for the didcefan alone, if the conviétion were. 4 
fingly before him, or for the diocefan with the confent of the come § 
miffioners, if the conviction were before them, by fignificavit 
the feal of the diocefan to return the conviction into the chancery e 
and then the fame is brought before the king and his council, and ‘ 
after deliberation by the king with his council, a fpecial warrant iflues — 
from the king by the advice of his council; to the chancellor ore 
keeper, together with the tenor of the writ de Aeretico comburenda 
expreffed in the warrant, and commanding the chancellor or keeper _ ae ka 
to iffue it ped the great feal, which warrant is filed for the keeper's 
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of the dana above-named ; and note, altho the conviction w 
before the commifhoners, yet the diocefan was one of the commif- 
fioners, and his feal to the fignificavit, fo that there were the jun Cm 
tures of both authorities, w/z. the authority of the diocefan acco 


according to the power given by the ftatute of 1 Eliz. and we 
reafon tovbelieve, thatthe fub{equent convictions in the queen’s : 
purfued this form, and poflibly that of Legat’s in 9 Fac. might be 

in the fame nature; tho the refolution of the judges, upon ‘whic 
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HISTORIA PLACITORUM CORON®, 


beahgy That dic forfeiture 6f goods or Tands by conviction of herefy 
“is ‘by ‘this act repealed. 
5. ‘Here is the firft boundary, that was fet to the extent of herefy 
“as to the matter thereof, what only fhall be adjudged herefy (z) ; 
and altho this claufe refers exprefly only to the commiffioners, yet it 
is to'be the meafure and rule for diocefans, and the convidiions in 
proceedings againft herctics. 

But it is true, it is not fo particular and certain, as might 
if [407] have been wifhed, for according to the inclination of the. 
fs. judge poffibly fome would determine that to be herefy by the canoni- 
‘eal fcriptures, which poffibly is not at all herefy, nor contrary to the 
canonical feriptures but howfoever it brought herefy toa greater cex- 
ba ay than before. 

Upon this flatute of 1 Eviz. thefe things feem to me to be true: 1. 
itis the /gnificavit of the convi‘tion of herefy ought to contain, 
Ps even at cuinmon jaw, the particular herefy, whereof the party was 
convict, and without fuch particular /ynificavit no writ de heretice 
“comburendo ought to iffue ; and the reafons are, 1. Becaufe it con- 
“9 cerns the highcft temporal intereft that any man can have, namely 
his life, and for this reafon even in {maller tempordl concerns a 
Se ? general caufe or return of herefy or criminoufnefs is not fufficient ; 
oti is not a fufficient caufe of refufal or non-admiffion of a clerk to 
‘s allege, that he is aap ig & non idoncus, or that he is fchifmaticus 
i inveteratus 5 Co. Rep. $3 a@ Specct’s cafe, and the reafon is very well 
given, coment que nappent al court la roygne a determiner fchifmes ox 
pat, herefies, untore l’original caufe del fuit efteant matter, dont le courg le 
Se ney ad conufance, le carfe del [chi/me ou herefie, purque le prefentee eft 
refiife, covient efire alledge en certain al entent le court le roy poit confult 
‘ove divines a feaver, fi ceo foit fchifme ou nemy; and upon the fame 
reafon it is, that’in Key/er’s cafe upon an Habeas Corpus, and War- 
’s cafe upon a falie imprifonment, that altho the ftatute of 2 H. 4, 
hable the sleey's to arreft for dees: it is not.a fufficient return or 
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tereft, namely the liberty of a man’s perfon, the temporal court gs { 
judge, whether it-be herefy or no (*); and accordingly in thofe cafes 
they did adjudge that to be no herefy, which the bithop re- 8 ‘a 
turned as an herefy, and in one cafe the prifoner was [408] | 
difcharged, and in the other cafe recovered by an action of falfe.im- P| 
prifonment. Co. P.C. cap. 5. 2. Altho herely be a cafe of ecclefis 
aftical cognizance and jurifdi€tion, and as long as it only concerns 
_ ecclefiaftical cenfures, and (fo far forth only) faith is to be given to 
them, ’till reverfed by appeal, yea altho it fliould in the fentence itfelf 
moft evidently appear, that it was not herefy, yet as to the ne ba 
of death at common law they had no power, but all they could do i 
was to commit him to the fecular power, their bufinefs was then at ‘ 4 
ft 





an-end; but now begins the concern of the fecular powcr, and hereim _ 
they were not, as lacqueys, only to follow what the ecclefiattical 
judge had done, for now the life of a fubject was concerned either to” | 
be taken away or not, and that merely by the fecular power, and « “ 


2) 

herein the fecular power had a judgment of difcretion of their own, 7) 
‘ . : are, 
which they are to exercife, but yet cannot do it, unlef$ the {pecial sd 
SR 


matter of the herefy be certitied to them. , 
. Admit a general certificate without fhewing the particular caule — 

of na were good at common law, yet fince the ftatute of 1 Eline f 

it muft be-particular, becaufe an aé of parliarnent, which belongs to )~ 
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the interpretation of the common law, diw¢ts what fhall be herefy — hy 

and what not, and the king and his council are to give the warrant is oe 
for iffuing the writ, and therefore muft be atcertained, whether. tbe. 
an herefy within the defcription of this aét, and the chancellor’ or 
keeper of the great feal is to affix the feal and iffue the writ, andtherem 
fore ought to-be fatisfied by the Agnificavit, that it isan herefy: within | 
that aét, and if he be not, he-is not to feal it, for it concerns the life 
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(*) This is certainly agreeabletothe law = * fentence under the pain of ex ai) 
Of the land, 2 Co. Inflit, 615, 623. altho it © cation, which if ‘they obitinately 


‘be. what the cley; havealwaysdifrelifhed, “ under for a year, they are to be be 


who never liked. to fubmit their proceed- « demned as heretics ;”? Sextedel mak a ay 
‘ings to the judgment, of the king's courts, tit. 2. cap. ROUT Na Rags somes ote 
or of any authority but what was ecclefiatl- decree is confirmed by the general council 0 


ical, eccordingly we find a decree of Boe of Co mpansts fff. as. fe the conftitu ion 
aifiace V.  Whereby all powers, ‘lords of archbifhop Boniface, cap.de 


*© tern: ae ee Oe saaht fe aon bus prohibitiones, dc. cap. de 7 “a 
‘* are, ae Fe to judge or gen fecularis, &c. & ecg de pans impor 
++ oF herefy, it being niere ‘cccleiattical, dientjam, éc. See alfo'a me 


bg ph — ufe to execute the punifh ments” “obj ot 3 . 601,60 
them, orany way direfily . Ecelefiah, «fe 
# or ind ly to hinder their procefs or pe 19. a : 
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409. ‘HISTORIA PLACITORUM CORONA: 


‘eg of a‘ fubje&; thefe are not bare minifterial aéts by the king 
and his council or chancellor in fubfervience’ to the ecclefiaf. 
tical jurifdiction, but they are acts judicial, where they are to exercift 
both a legal and well warranted difcretionary judgment, and therefore 


enna ihe 2s: 


* muft have the caufe before them upon the /ignificawit, and not by a 
ob general ftory of a conviction of herefy, and therefore if upon 
si Feturn of the /iguificavit, whereby the party is convié and fen- 
E er ced either as an obftinate or relapfed heretic, it dhall, by the par- 


larity of the return, appear, that it is not herefy, there ought no 
warrant to be granted for the ifluing of the writ, and if granted, 
yet the writ ought not to be fealed, and therefore the certificate 
or fignificavit muft be fpecial and certain. (*) 
a) Again, this definition or circumfcription of herefy is by an adct 
ea patiiament. and tho the matter,of it, viz. Here/y, be of ecclefi- 
at aftical cognizance, yet the interpretation of the act of parliament 
4 is of a temporal cognizance, efpecially where a temporal intereft, 
a “and the greateft temporal intereit in the world, namely life, is con- 
iy cerned: we have many acts of parliament, that concern matters of 
©. “ecelefiaftical cognizance, as touching clergy and purgation, touching 
matrimony and the prohibited degrees, yet when thefe acts of par- 
fiament come to be expounded, the temporal judge hath the cogni- 
zance of them. 
“The ftatute of 2 H. 4. hath two notable claufes, one whereby 
“ordinary hath power +o arreft for herefy, there is in that claufe 
Vexprefs provifion, that credence fhall be given to the ordinary 
therefore if he arreft for that, which is not herefy, the arreft i is 
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ty be the fubject, the an court hath power to Aeteetiie, 
ler it be herefy or not, as is above-fhewn: the other claufe is 
yer committed to the ordinary to deliver over the party convict 


} d} officer might poffibly fcruple not only whether there were 
© 4 fuch a fentence (a),. but Whether the thing, for which the 


. ae holds in gue featet ronouncing the fentence, the ordi- 

y x fam retin capieudo, for « Bx: had no power by 2 H. 4. to deliver 

in; the iiberty of a man's perfon, . the heretic to the theriff, nor could the 
poral i " fheriff proceed toexccute bim without.» .. 

could be no room for this white LA | Mae why hay 
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party was mn” as an a ientin were really herefy ; but 
avoid all difficulties of this kind this unufual claufe is added, that 
herein credence fhall be given to the diocefan or his co:nmiffary. pe: 

We are here in the cafe of an act of parliament, an act that in- 
troduceth a new circumfcription of herefy, an act that concerns the 
life of the fubjet, in a bufinefs, which after the ordinary hath © 







ORON 


paffed his fentence, is now wholly left to the king, who, tho he be 2 


fupreme in matters ecclefiaftical as well as temporal, yet in the 4 
iffuing of his writ de heretico comburendo is looked upon by ‘the ec- iia 
clefiatical judge, as acting by his fecular power, for that is the con gi : 
clufion of the fentence, viz. that he be left to the fecular power, ja. 





key 


this he aéts not minifterially but judiciaily, and therefore upon all Ee 


accounts muft have a certain return of the caufe of the hetefy 7 
and if it fhall appear to him, or to the chancellor, that is to feal the | 
writ, that the return contains’ not any certainty of the herefy, or 


by the ftatute of 1 E/iz. no writ de heretico comburendo ought to iu 
whether the conviction be by the high commiffion, or diocefan, =: 


convocation. ()). 


Blacks. Com, Libs iv, ch. 4, Bs 43, 44- &ec. 2 Hawk. P.C. ch, 23. eae 


(2) Since our author wrote, altho no 
alteration has been made in the definition 
of herefy, which {till fubfifts upon the foot 
of the ftatute of 1 Eliz. yet the feverer part 
of the punifhment is taken away, and the 
doubt removed, whether the party be liable 
to a writ de beresico comburendo, for b 
Car. 2. cap. g. this writ and all sragedttings $ 
thereon, and all capital punifhments in 
purfuance of ecclefiaitical cenfures are ute 
terly abolifhed and taken away, fo that he- 
sefy is now punifhable only with excom- 
munication, (except in the cafe of a clergy~ 
man, who is alfo to be deprived and de- 
graded ;) the civil effetts of which are, 
that the party communicated is difabled 
from making a will Swimd. of Wills, part. 
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2. §. 22. or from red for any debt or lee 
gacy, Ibid. part 5. §. 6. or doing any le, 
Fate. pee * and if the =e ° at 
fabmit Within forty days after em 
upon a fignificawit into chance: 
Ulues a writ de «xcommunicdte ci 
virtue of which he may be arrefted oY 
tained in prifon, till he do fubmitg. fo! ee 
there feems now to be .no mai i 
ference between a fimple heretic and 
lapied heretic, for encommunication 
being a definitive fentence, buton 
cefs for contempt to inforce 7 
the fentence, whenever the party ¢ 
with it by retra¢ting, doin nee 
altho a relapfed meoenegtet ray nr 
pod 
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2 CHAP. XXXI. 


Concerning homicide and fir/? of felf-killing or felo de fe. 


e AVING gone thro the pleas of the crown touching high trea~ 
tveafon, mifprifion of treafon, and petit treafon, the order 
ve that I have propofed leads me to confider of felony, &'c. and thefe 
are of two kinds, felonies by the common law, and felonies made 
be fuch by aét of parliament. 

© © Felonies by common law are fuch, as either concern the taking 
| “away of life, or concern the taking away of goods, or concern 
the habitation, or concern the obftruction of the execution of juftice 
ie in eriminal and capital caufes, as efcapes, refcucs, &c. 

3 “In'the firft place therefore come to be confidered thofe felonies 
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~ or offenfes, that selate to life or the taking away thereof without 
P © due procefs of law , and this again is either that, which concerns 
P the lofs of life happening to a man’s felf, or happening to another. 
As’ to the firit of thefe, namely the confideration of that offenfe 

|. orcrime, that concerns a man’s own life, where there is no other of- 
_ fender’ but the fufferer, this falls under thefe two heads or divi~ 
















+ IL Infortunium, or pure accident, or at leaft, where no other 
Ne mer creature is concerned in the effeéting af it. 
© < Of the former of thefe in this chapter. 

. ‘ati de fe or faicide i is, where a _man,of the age of difcretion, and 





Yio man hath the abfolute intereft of himfelf, but 1. God almighty 
hath an intereft and propriety in him, and therefore felf-mur- 

¥ © pelea God. 9. The king hath an intereft im 

im, and therefore the inquifition in cafe of felf-miurder is felenic? 

- -voluntarie fe cipfum interfecit &F murderavit contra paccm domini regis. 

i Co. Litt. § 194. ful. 127. a, M, i. Fac. Wright's ate, aman 


bot indidied, fined and ranfomed, 
1 Or woman as to capital offenfes is of the age of diferetion 
rte “heueg vide que fupra didta fant cap. 3. 
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upon “himielf or any vthex, 

If a man gives himfelf a mortal ftroke, while he is non compos, andl % 
recovers his underftanding, and then dies, he is not felo de fe, for tho’ | 
the death complete the homicide, the al muft be that, which makes 
the offenfe. 

P. 22 E.3. Coron, 244. Co. P. C. 54.- vide Jupra; cap. 4, who 
. fhall be faid non compos. 

{tis not every melancholy or hypochondriacal diftemper, that My 
nominates a man non compos, for there are few, who commit this te 
offenfe, but are under fuch infirmities, but it muft be fuch an aliena- aa i 
tion of mind, that renders them to be madmen or frantic, or deftitute 
of the ufe of reafon: a lunatic killing himfelf in the fit of lumacy i is. i 
not felo de fe, otherwife it is, if it be at another time. Py 

What a voluntary killing. Ag 

If a man voluntarily give himfelf a mortal wound, and die wie! 3 
a year and a day of that wound, he is fé/o de /e, and be cannot purge 
the crime, nor the forfeiture inflicted by the law, by his repenting. in wil 
what he had done. 8 £. 4. 4. aj oe 

It muft be fimply voluntary, and with an intent to kill himfelf.. 

If 4. with an intent to prevent a gangrene beginning in his. hand 
doth without any advice cut off his hand, by which he dies, 
he is not thereby felo de fe for tho it was a voluntary act, Cars} 
yet it was not with an intent to kill himfelf. 

It is faid Co. P.C. p. 54. and by Mr. Dalton, cap. 92. (a),, thavit.A ve 
gives B. a ftroke, that he falls to the ground, B. draws his knife 
holds it up for his own defenfe, 4. in hafte falling upon B. to. 
him falls upon the knife, whereby he is wounded to death, 4. isyf 
de fe, and for that they cite 44 E. 3. 44. 44 Af. 17. where indeed, 
is adjudged, and that rightly, that B. is not guilty, and thall not forfeit 
his goods, and that it is not barely / defendendo, for he did not trike, 
only held up his knife, and fo is fimply not guilty; and alk that 
vert fays is, Ef trove, que le mort acci/e Ini mefne, and adjudged that 
B. is not guilty, nor bis, goods forfeit: but Kniet: fays not, that 4. 
is fele de-fe, acither indeed is he, but it is only per infortunium, 

- Bur if 4. had ftrieken at B. with a knife intending to. kill him, and 
mifing B. i is: anh et himfelf, « — 
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file de fe, becaufe that a&, whereby he intended to murder B. {hall 
have the fame conftruction, if it kills himfelf or any other perfon, as 
it fhould have done, if it had taken its effect upon B. de quo infra. 
Touching the forfeiture of Felo de /e. 
~~ He doth not forfeit his lands nor his wife’s dower. 
Ry But he doth forfeit his goods and chattels. 


J 


» “As to the relation of the forfeiture. 
ie ‘Baron and feme joint purchafers of a term for years, the hufband 
fix + drowns himfelf, the leafe is forfeited, and the wife furviving fhall not ° 
fir ‘hold it againft the king or almoner, Plowd. Com. 260. 6. Dy. 108. 
od ‘Dame Hale’s cafe, in which all the judges agreed, but feem to intimate 
_ different reafons: /Vc/fon held the relation was only to the death, but 
) the tithe of the king and a common perfon coming together, the king’s 
| “title thall be preferred, but yet they concluded, that the forfeiture re- 
i) “Yates to the firft act, whereby the feleny was committed, namely the 
i throwing himiclf into the water, and fo the king’s tide commenced 
: [41 14] in the life of the hufband, and amounted to a forfeizure in 











his life-time, when by law it was in his power, either by his 
 dipofal or forfeiture, as by outlawry, to bind the intereft of the wife, 
and therefore they fay, that ifa villain gives himfelf a mortal wound, 
vand., the lord feizes the goods, and then the villain dics of the wound, 
tlie king thall have the goods againft the lord, and with this agrees 
Littleton, 8 E. 4. 4. 

) That the law was welf refolved in that cafe I do not doubt, but I 
Ae »am not fatisfied, that the relation of the forfeiture is to the time of the 
th. - firoke to all purpofes, no more than in cafe of another felony, for 
oT fuppofe aman fhould give himfelf a mortal ftroke and live eleven 
i joie after, how fhall he fupport himfelf and his family? 

oe: » But whereas in, other cafes of other felonies the forfeiture as to 
>. ge 2 ds relates neither to the ftroke, nor to the death, but to the con- 
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ifiti on, but to the-death in cafe of a Selo de fe, for being his own exe- - 

utioner he ptevents any formal conviction, as in other felonies. 

oe yet inorder to “this forfeiture it is neceflary, that there dhould 
be eee to entitlé the King, viz. an inquifition. 

i : therefore in this cafe are of two kinds, viz. if the body 

pannot be feen, then it is inquifible before the juftices of oyer and ter 

S, of. before the juftices of peace of the county, for it is a 

jony, and within fe mee tnt cartes Bien R. 
f Laughton’ ts 
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1656. in Greeve’s beg ; 
And fo if an indi@tment of felony be before commiffioners of a “iad 
and terminer or goal-delivery, &c. anda fugam fecit be prefented, if. 4 
procefs be made againft thofe, that have the goods, the flight may | 
be traverfed, for it is but an inqueft of office, and {hall not conclude. 
47 E. 3. 26. 
But it is there held, that if an inquifition be taken before'the coro- 
ner fuper vifum corporis, that a man is felo de fe, that inquifition fhall 
be conclufive, and is not traverfable by the executors or admini=. 
ftrators of the deceafed, Co. P.C. p. 55. and the like feems : 
to be held by Stamford, P. C. p. 183. b. where a fugam fecit [415] 
is prefented before the coroner /uper vifum corporis, where it is found, 
that a murder was committed, and the murderer fled; and yet thé 
offender himfelf fhall be received té plead not guilty to the indiGthent |” 
or inquifition ‘Jefore the coroner, as by daily experience it appears, 
tho Stamford makes it there a queftion whether the /ugam fecit be). 
traverfable. : 
And therefore I remember in the king’s bench in the cafe of Barclay 
it was ruled, that in cafe of an inqueft before the coroner /uper vifiim bi 
corporis, wherein the party was found fe/o de fe, the inquilition was oN 
quafhed in the king’s bench, becaufe upon examination it appeared, 
that the coroner refufed to let the jury hear witnefs on the part of him ‘ 
that was dead, to prove that he was not felo de fe, for the coroner” 
ought to hear evidence on both fides, partly becaufe it was doubted, 
that the inquifition in this cafe was conclufive, and a conviction, and 
not traverfable, and the court of king’s bench, who are the fovercign 
coroners, an fet afide that inquifition, and order the coroner to oe 
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H. 1658. B.R. Barclay’s cafe. (c) 
If an inquifition be taken before the coroner fuper vifum | corporis, 
whereby the party dead is found to have died per infortunium, if it a 
fuggefted on the part of the-king or almoner, that he was felo dee,» PN 
and in-the king’s bench a writ of melius inquirendum is prayed cat 
theriff, it feems it ought not to be granted, becaufe the coroner is the © 
proper officer, and accordingly it was denied in Pa/ch. 24 Car. 2. and ial 
if granted, and an inquifition taken, it hath been held void (4) byt the 
ftatute of 28 E:8. cap. 9. os ee re ee ex- 
PAE id Pe (6) 9 8: 9) os aS , 
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tant. HY. 37 Eliz. B. R. Croke, n.13. Horlfion’s cafe, F. N. B, 
144, 250. (¢) 
But it {eems, if the coroner’s inquifition omit the finding of the 
goods of the elo de /e, that may be fupplied by a writ of melins in- 
“quirendwm direéted’ to the fheriff, for that is not within the ftatute 


_ of 28 E. 3. 

ts But whenfoever any inquifition is taken by the theriff by 

[416] a writ or commjffion of melius inquirendum, without a 
that inquifition is traverfable, 

If an inquifition be taken before the coroner /uper vifwn sega 
de villis A. B.C, and D. and fays not de quatuor villatis proximé ad~ 
jacent”,, according to the fratute of 4 E. 1. de coronatoribus (fF), yet it 

» hath been held the inquifition is good, becaufe the itatute is only di- 
| rectory. H. 1658. B. R. Barelay's cafe. (¢} 
fa But altho an inquifition taken before the coroner /uper vifum cor 
i ; peris, in the point of felo de fe is of great authority and a fufficient 
~ secord, whereupon procefs may be made againft thofe that detain the 
9 goods found in the inquifition, yet it feems to me, that it is traverfable 
am the very point fo found, for it is but an inquett of office, and where- 
upon the pasty grieved thereby can have no attaint, but otherwife it 
is of a prefentment of 2 fugam fecit before the coroner. 8 E. 4. 4. 
The coroner hath power /upen vi/wn corporis to inquire touching 
‘the murder or interfection of the party that is dead, and alfo of all 
acceffaties before, and’ of their flight, but vot of acceffaries after the 
fact, 4H. 7. 18. 2. (A), yet the party prefented before the coroner 
Ba to be principal or acce(fary before is not convict by fuch prefentment, 
Bi hut thall be arraigned and plead to the felony, and { know no differ- 













' ‘executors, adminiftrators, lepatecs, and children of the deceafed 
thould beconcluded. and lof the goods of the deceafed without an 
2 aofwers ‘by an inquittion which. may be taken: by the covoner belind 
:  dhould forfeit his goods, but nat fo in cefe 
an affirmance of an acceflary- the fad, it feoms 

veifus jarif eine wees cafe, but not in the 


‘ilben aud Stamford fays,. that the judges 
aga oy H. fey. so d the coroner 


of an in oyun who, were acceflaries 
ed before Eeenes this — 
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their backs, wd I find no book exprefs in it, but the opinion of my ’ 
lord Coke P. C. 55. (i), for the doubt of Mr. Stamford P. C. 183. is 
only upon a fugam fecit, and in the cafe of Barclay 1658. the court 
of king’s bench were not fatished, that it was conclufive, 

P. 45 £. 3. inter communia /cacearit there was a prefentment (be. 
fore the coroner, as it feems, but it is not fo expreffed in the record) 
that Walter Page felonice fe fubmerfit, & fic filo de fe devenit, and 
thereupon a writ iffued out of the exchequer to inquire what debts 
were due to /7 alter Page ; the fheriffs of London took an inquifition, 
whereby it was found that Simon Long of Effex was indebted to Wal- 
ter Page at the time of his death in 40/. by bill, thereupon procefs 
iffued againft Sion Long to anfwer the debt, who came in and cons 
feffed he owed the debt to /Valter Page, dicit tamen, quod domino regi 
reddere non debet, quia qualitercunque prefentatum fuit, quod didlus 
Walterus Page nequiter © felonic?, fe fubmerfit, ut pradicitur, idem 
Walterus Page interfectus fuit per emulos fuos, & per ipfos in quodam 
folate in loco vocato the wilds in com. Surrey projectus, ab/que hoc, quod 
ipfe aliquatiter fe fubmerfit ; and thereupon iffue was joined, and by a 
jury of Surrey found, quod diftus Waltetus Page fuit interfettus per 
emulos fuos, & in foffato projectus, abjque hoc, quod ipfe aliqualiter fe 
Sfubmerfit, : 

There a traverfe was taken to the prefentment, which muff needs be 
before the coroner by the whole wiranemee: of the cafe, tho the 
coroner be not mentioned im the record. 

And with this agrees the book of 3 £. 4, 4 that the finding of 
one to be felo de f? is traverfable, tho found before the coroner ; but 
indeed it holds, that a fugam fecit prefented before the coroner is not | 
traverfable, quia auntient ley de corone. (k) 

If there be two coroners in a county, the outlawry muft be given 
by both, utlagatus «/? per judicium coronatorum, yet one of thena may 
take an inquifition fuper vifum corporis, M7. 6 & 7 Eliz. C..B. (h). 

By the ftatute of 9 Hf. 7. cap. t. the coroner ought to re- 3 
turn and certify the inquifitions taken by Aim to the next [418] 
goal-delivery, or into the king's bench. 

And thus far touching fel de fe and his forfeiture. 

There is another kind of death of 2 man, which may’be confidem 
able in this place, namely the death of a ee sa a 
this is of two kinds, diz. : 


Ci) See ali the fame par; E) See 
da alfa t fame 5 pote eds CSch am ah 
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i 1. Where one man is the caufe of another man’s d€ath without 
any ill intent, and by misfortune: of this I fhall treat under the dif. 
tribution of homicide. 

2. When a man comes to an untimely end, where no other reafon. 
-able creature concurs to it, and this is properly per infortunium. 

As where a man falls from an horfe, or houfe, or boat, or into a 
© pit, or a tree or tile fall upor him and kill him, or is killed by a beaft, 
in this cafe the coroner ought to take an inquiry /uper vi/wm corporis, 

and alfo of the manner and means, how he came by his death, and of 

the thing, whereby it happened, and of the value thereof, becaufe in 
many cafes there is a forfeit belonging to the king as a deodand, 
whereof in the next chapter. 
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peg o 4 Buackt, Com. ch. 14. p. 189, 190 Burn. tit. Homicide. feé.6. felfmurder, 1 Hawk! 
5 P.C. ch. 27, and Fofter’s Difcourfe on Homicide, per tot. 
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[419] CHAP. XXXII 
: Of deodands. 


pes EGULARLY that moveable good, that brings a man to an un- 
timely death, is forfeit to the king, and it is ufually granted by 
es ~ the king to his almoner to diftribute in charitable ufes. 
5 Loft .. But ‘they are not forfeit till the death be foun@, which is regularly 
is ? dby the coroner, and may be before the commiffioners of goal-delivery, 
ey “yer and terminer, or of the peace, if omitted by the coroner, and hence 
j * it is, that thefe goods, as neither the goods of felons of themfelves, 
felons and other outlawed perfons, cannot be claimed by prefcription, 
\ becaufe there muft appear a title to them by matter of record, before 
F ii Bia, are forfeited, 
: SS » Upon the death of a man by mifadventure, &c. ea inquifition 
sh -baight torinquire of the goods, that occafioned the death, and the value 
of ont and the V; atng 2 where the mifchance happened, od be 


ys, 
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delivered to them (a), 3.E. %. Cor. 298. 
nd this is the reafon, that in every indi€tment of murder, man- , 
n ght &c, the inditment finding, that he was killed witha fword, 


Senta Wé. cited from an Zu: by Fittsberbert,- wwhid sdde at the end of ij) quod 
. faff, 








bing is intitled to that inftrument, piicbe the party was killed, a a. 
the value thereof, and that, altho it were the {word of another mam, Ae 


and not his, that gave the ftroke, Co. P. C. 57, 58. tho this doth not — 


a 
~y 


yitiate the indi€tment as to, the offenfe itfelf, tho the price be omitted. 

Deodands are of two natures: 1. Such as do movere ad 
s:ortem. 2 Such as, tho they are guie/centia, yet penifien 20] 
the party’s death: vide ftatute 4 FE. 1. de officio coronatorts. 

1. Things moving to death: as if a beaft kills a man, 8 E. 2. 
Coron. 403. if a man be cutting of a tree, and the tree falls upon ate. + 
other tree and breaks down a limb, which falls upon a man and kills ; 
him, both the limb, and the tree that fell, are deodands. 8 E. 2 
Coron. 398. 

If a man be driving of a cart, and the cart fall and kill a man, 
the cart and horfes are a deodand. 8 E. 2. Coron. 388. and fo if a 
‘cart run over a man and kill hint, the cart and horfes are forfeit, ~~ 
8 E. 2. Coron. 403. 3 E. 3. Coron. 326, 342. (4), fo if the timber 
that fens a bell, fall and killa man, the timber and bell are both , e: 
forfeit. (c) 

If a man in watering his horfe is drowned, the horfe is a deodand. 
8 E. 2. Coron. 401. 

If a man fall into the water, and the water carry him under the 
wheel of a mill, whereby he is killed, the wheel is forfeited, but mot, 
the mill. 8 E. 2. Coron.%89. 

If a weight of earth fall upon a worker ina mine and kill hig, 
the weight of earth is forfeit, not the whole mine. 12 R, 2. Pin 


jeiture 20. 4 
A man falls from his horfe sesbts a trunk, whereof he dies, Ro 


7 





thy 


horfe is forfeit as a deodand, but not the trunk. 3 £.3. Coron. 341..~ sie. 
And yet I find a ftrong authority, that in that cafe the horfe is not 
forfeited; unlefs he throws his rider. mS as. | 


Clauf. 5 E. 3. part 2. m. 9. Tt was found by inguifition, ns Quod 
“* Willielmus Daventria in parochia beate Marie Stroud in com. 


“ Middlefex, cam ad-aquavit quendam equum magiftri iF didtufque — 
“P 
(&) Avcert meta waggon loaded upon pare the home zeit by Paes 
the road, and the cart endeavouring to pafs Crs pagkon, 
by the waggon, was driven upon an high and al the horles a deodands, becauli 
bank and over-turned, and threw a perfon, - all moved ad mortem. 1 Salk, 220. 
Save tate can, pal eens the wheels (¢), 8. 2. Coronet 405. phir 
= ran over wafer tre, Ge, 1 Sid, 207, arn, 
mi mi a 


oe BN Sin mii 









Be te 





‘go. HISTORIA PLACITORUM CORONA. 


 Willielmus redeundo de eodem*equo per infortunium cecidit, & cum 
** eodem equo per amicos fuos femivivus deductus fuit ad hofpitiyn, 
} “ prediéti magiftri fui apud Flect/treet in fuburbio Londo, 
Ef: 1] * & ibidem languidus vixit ufque occafum folis, quo te mpore 
* obiit ex cafu predicto; & quod predictus equus tempore cafiis 
“ prediti per aliquem vel aliquam non fuit perterritus, per quod 
* habuit occafionem recalcitrandi. 

This inquifition being removed into the chancery by Certiorari, 
thereupon it was adjudged coram rege & concilio, quod equus pradiéiys 
tanquam deodand’ regi in hoc cafu non debet adjudicari, and thereupon 
a writ iffues to the fheriffs and coroners of London reciting the inqui- 
fition: “ Jamque dicta certificatione coram nobis & concilio noftro 
* infpecta & plenius examinata, nobis & dicto concilio noftro videtur, 

© gudd equus predi€tus tanquam deodand’ nobis in hoc cafu non 
¢ debet adjudicari,” commands the fheriff and coroners, “ quod ex- 
*-aétionem, quam Fohanni Bleburgh (the mafter of the horfe) vel 
* plegiis, vel manucaptoribus fuis in hac parte pro equo praediéto vel 
® « ejus pretio nobis tanquam deodand’ reddend’ feciftis, fuperfedcatis 
« omnino & diftrictionem in hac parte factam fine dilatione relaxctis.” 
TR. apud Guildford 18 Novems. 
Which judgment is of greater weight, than any above cited, -and 
" may be a great guide in cafes of this nature, and therefore I have cited 
Frat large: 1. It is a refolution fubfequept to all thofe judgments, 
that are above-mentiond, for the laft of them is the 3 £.. and this is 
% £.3. Again, 2. Itis a folemn judgment given in chancery coram 
i “rege €9 concilio upon great examination, and the whole cafe ftated in 
{ . the inquifition, and every man knows, that underftands any thing of 
a ji records of thofe times, that coram rege & concilio was the king’s legal 
-/**eouncil, namely the chancellor, treafurer, keeper of the privy feal, 
@ pjultices of the one bench and the other, chancellor and’ barons of the 
“Exchequer : thefe ufually met in chancery wpon fuch occafiéns under 
- the Ryle of concilium. 
+” @, It is a judgment given by the’king and council again/? the for- 
hy feiture, the whole cafe appearing upon the inguifition, which’ is. of 
" gteatersmoment, than.a judgment given for the Kings becaufe given 
‘by himfelf and:his officers againft his own imtereft, 
Re ] 2. .Now: touching deodands of things. not moveable. 














i heed the coroner may charge the townthip:to’ ftop the-pit, and-anake 


-Afvaman beidrowned in a pit, tho the-pit cannot be for- - 








entry thereof in his rolls; ‘and if it be not done before the next eyre 26 


goal-delivery, the townfhip fhall be amerced. 8 £. 2. Coron. 416. = 


if a man falls from an hay-rick, whereby he dies, it is faid (nota, 
not adjudged) ‘that it Yhall be a forfeit. 3B. 3. Coron. 348, 
If a man be getting up a cart by the wheel to gather plums, and 
" neither the cart nor horfes moving, the man falls and dics, neither the 
cart nor horfes are forfeit, but only the wheel. 8 £. 2. Coren. 409. 
It feems, that if a man be under the age of fourteen years, and falls 
from a cart or horfe, it fhall not be a deodand, becaufe he was not 
of difcretion to look to himfelf; but if a horfe, bull, or the like kills 


him, or if a cart runs over him, there it (hall be a deodand, 8 EF. 9. 


Coron. 389. Stamford’s P. Cor. 21. a. Co. P.C. p. 57. for there it 
fhall be imputed to the negleé& of the keeper of the goods, that did 
the mifchief, and {o it is, if a tree falls upon one within ‘the age of 
difcretion, it is a deodand. F 

Touching deodands in thips or boats, thefe things are obfervable: 

1. Ifa fhip or boat be‘laden with merchandize, tho it falls out that 
aman be killed by the motion of the fhip or boat, yet the merchan- 
dize are no deodand, tho it be in the frefin water ; but if any particu- 
jar merchandize falls upon a party, whereby he dies, that particular 


merchandize fhall be a deodand, and not the fhip. Britton, cap. 1. at 


de office de coroner, §. 13 & 14. 
2. If a thip or veffel be failing upon the fea, anda perfon falls out 
of the fhip and is drowned, the fhip is no deodand. 


By the antient conftitutions of the admiralty it feems, that ifaman — 


were drowned upon the fea by falling off from the fhip under fail, 
there was no deodand due, nor if he died by the fall of a maft’or fails — 
yard, or otherwife ; but indeed in the articles of inquiry in the court — 
of admiralty, mentiond in the black book of the admiralty, one of the — 


articles is to inquire of them, that take any dcodands, befides at 
the admiral, of any gold, filver or jewels found upon sng 3) 


man flain upon the fea, drowned in the fea, or flaif with a maft in Fe 


the thip, or with the yard of the fhip, or with any other thing, which + 
is the caufe of the death of any man, that in fuch cafe “appurtions sas 


admiral per prendre SF adminifire per Valme, ce queft mort,’ Te moiety, 
& l'autre moiety adoner al feme celui, queft mort, ifes infans,: freres 
Soers, fil ad aucunes : Yoat certainly this never obtaind, for without 
queftion the goods nt oe seca ive vane dit only the 

. that moved to his death.’ . Se de es 
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— Par. 51 E. 3. .13. The commons pray, Que come i! ad un 
|» enflome ufe parmy ceft realme, que fi afcun home ou garfon efchie hers 

“ge afcun nicfe, batelle, ou autre veffel endte mere, haven, ou autre ewe, 
| feit periffe, le dit veffel ad eftre forfeite au roy, ou autres feigneurs de 

 franchifes, to the great prejudice of mariners and fhipping, and there- 
fore pray, que nul ncife, batell, ne autre veffel Joit forfeitable deformes 
pur le caufe avant dit. . 
— Refp. En le mere ne doit pas deodahd efire ajugge, mes quant al ewe 
: fre fh be roy ent ferra Ja grace, ‘ou lui pleyf. 
' ‘The like petitions were renewed Rot. Par. 1 H. 4. n. 154. 1 H. 5. 
| 9. 95. 14H. 6. n. 26. but they obtaind no other anfwer, than that 
the law be obferved. 

- Yet that anfwer in 51 £. 3. is a fufficient declaration, that no deo- 
hy dand: is to be upon fuch a death happening upon the fea, and with this 
: “difference touching the forfeiture of a fhip or other thing, as deodands 
an im mari §9 in agnd duici, agrees Braét, Lib. Wl. cap. 5. p. 122. and » 
heap, 17. p. 136. in fine, viz. that de fubmerfis in aqué dulci batelli, de 
' squibus tales fubmerfi fuerunt, apprecientur, fed non in mari, nec funt 
"© dendanda ex infortunio in mari. 

And with the fame agrees Fleta, Lib. 1. cap. 25. §. 9. de fubmerfis, 
fi de molendino ceciderit vel carecta vel de batello, quamvis carcatis, dum 
tamen in aqua dulci, fecus quam in fal/d, and goes farther, but too far, 
. that the veffel with its lading, and the cart with its lading, and 
“the mill, with all that is moveable in it, are deodands. 

. But now, what fhall be faid the fea or falt water? 

ish [424] My lord Coke, ubi /upra, viz. p. 58. faith, and that truly, 
the arm of the fea is included herein; and by the book of 22 A/ize, 
pl ‘93, fo. far as the fea flows and reflows is an arm of the fea. 

_ And thus far of deodands. 

“a only add this one thing more relating to the coroner’s office 
ng thofe, that come to a violent death de fubito mortuis: if the 
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CHAP, XXXIII. 


"aS 


Of homicide, and it’s feveral kinds, and firft of thofe confiderations a 
that are applicable, as well to murder as manflaughter. 


wet 


SS rae 


AVING difpatched the bufinefs of /ujcidium or felf-murder, and 
per infortunium fi mplex, I come now to confider of homiagie, 
‘as it relates to others, 

And this is of three kinds: 1. Purely voluntary, viz. murder ia 
manflaughter. 2. Purely involuntary, as that other kind of homicide 
per infortunium. 3. Mixt, partly voluntary, and partly involuntary, 
or in a kind neceffary, and this again of two kinds, viz. inducing a 
forfeiture, as fe defendendo, or not inducing a forfeiture, as, 1. In 

- defenfe of a man’s houfe. 2. Deftnfe of his perfon againft an affault 
in vid regié. 3.In advancement or execution of juftice, fy 
and aceording to this diftribution I fhail’ proceed. [425] 

I fhall begin with chofe matters confiderable, which are applicable 
as well to homicide, as to murder. . 

Murde? is a killing of a man ex malitid precogitata ; homicide is 
killing a man without forethouglft malice. 

It is a miftake in thofe, that think, that before the ftatute of Afar-  — 
lebridge, cap. 26. all killing of a man, tho per infortunium or fe defen= |) 
dendo, was murder, for the flatute faith, that murdrum de celerg non 
adjudicetur coram jufliciartis, ubi infortunium tantummodo edjudicatar, “ 
Sed locum habet murdrum de interfettis per Jeloniam tantum, & nen aliter, 
and therefore they thought that before this ftatute a man fhould- ‘be. y 
hanged for killing another in his own defenfe. 21 E. 3. 17. d, (a). $5) ae 

But the truth is, murdrum in this cafe was but an ametcement, " that 4 
was antiently impofed upon a townfhip, where the death of a ‘man nis 
happened, ( b); and this appears by many hundred old charters-of the” | 


Pe 2Co. Difit. p.248s who is © dived for iar area ; ie Sa 
difcover the 
which is not,” 
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ot sat gpiain. “no murder becaufé ‘he mi 
(6) This is fo plain, that-it is matter of murderers, the ‘af, 
furprize, that fhould miftake it; the that the offender wou not in thofe cafe 
word murdrum*ulually fignitying a fecret “be 0 be ind sted and punithed f 
‘AiNing of another, fo thatthe »murderer 
bi if the murderer was 
this fenfe murder; _ amen 
& judicinm 








40g “HISTORIA 


ae kings of England, SseLail MARS a ontiichacrics, whereby it was 
- granted, that they and their poffeffions fhould be quit de murdro & Jatro- 
cinio among divers other immunities, whereby we muft not think that 
they had power granted them to. commit murder or theft, but they 
were thereby acquitted of thofe common cmercements, ufually in 
-thofe antient times impofed in eyre upon vills for murder and thefi * 
ebmmitted there. “a 
‘To make up the crime of homicide or murder there muft be thefe 
' three concurring circumftances. 
I. The party muft_ be killed, antiently indeed a barbarous affaule 
with an intent to murder, fo that the party was left for dead, but yet 
recovered again, was adjudged murder and petit treafon, 15 
. [426] E, 2. Coron, 383. but that holds not now, for the ftroke 
without the death of the party ftricken, nor the death without the 
ae ftroke or other violence makes not the homicide or murder, for the 
ie death confummates the crime. 
fi , It remaius therefore to be confidered, to what intents the offenfe of 
"murder or manflaughter relates to the firoke or other caufe of the 
M4 death, and to what pumpofes it relates to the death only. 
ee: If_a man gives another a mortal ftroke, and he lives a month, two 
__or three, or more, and die within the year and day, the title of the lord 
| __by-efchete to avoid mefne incumibrances relates to the ftroke given, and 
~ not only to the death. . Plowd. Com. 263. Dame Hale’s cafe. 
If a man give anotlfer a mortal ftroke, and he dies thereof within 
a year anda day, but mefne between the ftroke and the death there 
e comes a general pardon, whereby all mifdemeanors are pardoned, this 
doth pardon the felony confequentially, becaufe the act, that is the 
“fh ‘offenfe, is pardoned, tho it be nota wei till the party die. Jézd. 401, 
bo Cole’s cafe. 
Bis “If a mortal ftroke be given on the highfea, and the party comes 
to land'in England and die, the admiral fhall not have jurifdi@tion in 
cf this cafe to try the felon, becaufe the death that confummated the fe- 
py, happened upon the land, nor the common law fall not try him, 




















either, but the more common opinion was, that he might be inked x 
where the ftroke was given, for the death is but a confequent, and 
might be found tho in another county. 9 £. 4.48. 7 H.7. 8, and ~ 
if the party died in another county, the body was removed into the 
_county, where the ftroke was given, for the coroner to take an in- 
queft /uper vifum corporis, 6 H. 7.10. but now by the ftatute of @ 
és 3 E. 6. cap. 24. the juftices or coroner of the county, where 
the party died, fhall inquire and proceed, as if the ftroke had 
been in the fame county, where the party died. [427] 

On the other fide; as to fome refpects, the law regards the death as” 
the confummation of the crime, and not merely the ftroke. “i, 

If a party be kild in one county, the coroner fuper vifum corporis 
might at common law inquire of ali acceffaries or procurers before the 
fact, tho the procurement were in another county, 20 H, 7. Kelws_ 
_67. b. per omnes jufticiarios Anglim; but now by the ftatute of 2 i 
3 E. 6. cap. 24. the indictment and trial of the acceffaries thall be im 
the county, where they were acceflary, viz. procuring, abetting or 
receiving. 

If a party be mortally wounded, and the offender taken and in the’ 
cuftody of the conflable, and he fuffers him to efcape before the iy 
wounded perfon die, it is not felony in the conftable, tho he die after — 
within the year. 11 H. 4.12. Plow. Com. 401. Cole’s cafe. 

If a ftroke be given the 1ft of Yanuary, and the party die the Ht 
of March following, the year and day to brin an appeal is to be ace 
counted from the death, and not from the ftroke, contrary to the ‘ 
opinion of Stamford P: C. 63. a. quod vide Co. P.C. p. 53. & fur “i 





fratute de Glouc. cap. 9. (c), 4 Co. Rep. 42. b. Haydon’s cafe, Satuts 
3H.1 cap. 1. : 


If A. gives a mortal ftroke the 1ft of Fanuary, and the party lives 
till the 1ft of February, and then dies of the ftroke, the conclufion’ of 
the indiétment is beft, Er /ic prafatus A. &c. modo & forma pradifia — 
interfecit & murdravit, becaufe it applies to the whole cafe. 2 But 







rz nun iii it is rial; becaufe it is no murder till the party dies, 

3% Rep. 42. Haydon’s cafe, vide ibidem Kat pe Mareen 
8. But if it concludes, Et fie prafatus A. ipfun, Sc: predito \ ‘ 

Marit haath = Sugimbagi See me n the murder 
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complete, 4 Co. Rep. 41. a. Wrege’s cafe, tho in fuch a cafe of a 

‘flroke at one day or one place, and a death at another day or place, 
the beft conclufion, and that which is in Common ufe at this 

[428] day is, Et fic preditins . A. ipfum, Esc. modo & forma pra- 


i a interfecit & murdravit, 
ig hd thts far touching the relation to the ftroke or death. 


“Now what fhall be faid a killing and death within the year and day. 
fy. If a man give another a ftroke, which it may be, is not in itfelf fo 
mortal, but that with good care he might be cured, yet if he die of 
this wound Within the year and day, it is homicide or murder, as the 
‘cafe is, and {6 it hath been always ruled. 
But if He would of hurt be not mortal, but with ill applications by 
) the party, dr thofe about him, of unwholefome falves or medicines the 
at = dies, if it can clearly appear, that this medicine, and not the 
“Wound, was the caufe of his death, it feems it is not homicide, but, 
then that uit appear clearly and certamly to be fo. 
- But if a man receives a wound, which is not in itfelf mortal, but 
either for want of helpful applications, or neglect thereof, it turns to 
‘ a gangrene, or a fever, and that gangrene or fever be thé immediate 
caufe of Nis death, yet, this is murder or maniflanghter in ‘him that 
gave the firoke or wound, for that wound, tho it were’not the im- 
mediate cafe of his death, Yet, if ft were the mediate caufe thereof, and 
me feVer 4 or gangrene Was the immediate caufe of is death, yet the 
was s the ‘cauife of the yangretie or fever, ando confeqoenity is 






















oa ittre would ena his life m half a year, and andther gives him & 
“wound or hurt, which haftens his end by irritating and provoking the 
to Operate more Violétily or Ypeedily, ‘this haftening of ‘his 
‘Gedth footier than it would have béch 1 Homicide Or miirder, ‘as the 
Cafe hafipeiis, in him, ‘that gives fhe wound or hiftt, for He Goth not 
inply ex vifitutionedei, Wat'the’hurt that he receives haftens it, and 
Jider of ich a ‘nattife fall Ot apportion ‘his ¢ owWh Wrong, and 
1 have ‘fidh tear that cyple ge 4 ‘judge Jattice Rolle 
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the cafe may be, this may be murder or manflaughter in the fight of 
God, yet ix foro dumano it cannot come under the judgment of felony, ” a 
becaufe no external act of violence was offered, whereof the common — 
law can take notice, and fecret things belong to God; andh “i 
it was, that before the ftatute of 1 Fac. cap. 12. witchcraft eng } 
cination was not felony, becaufe it wanted a trial, tho fome confti- \ 
tutions of the civil law make it penal. 

Ifa phyfician gives a perfon.a potion without any intent of doing 
.him any bodily hurt, but with an intent to cure or prevent a 
difeafe, and contrary to the expectation of the phyfician i it kills him, 
this is no homicide, and the like of achirurgeon, 3 E. 3. Coron. 163. 
And [hold their opinign to be erroneous, that think, ‘if he be A. | 
cenfed chirurgeon or phyfician, that occafioneth this mifchance, that 
then it is felony, for phyfic and falves were before licenfed phyfici- 
_ ans and chirurgeons ; and therefgre if they be not licenfed acconling 

to the ftatute of 3 H. 8. cap. 11. or 14 H. 8. cap. 5. they Bites. 

to the penalties in the flatutes, but God forbid that any mifchance 
of this kind fhould make any perfon not licenfed eepy of murder 
or manflaughter. 

‘Thefe opinions therefore may ferve to caution ignorant people nat 
to be too bufy in this kind wjth tampering with phyfic, but are 
no fafe rule for a judge or jury to go by: we fee the flatute of 34 
& 35 4.8. cap. 8. difpenfeth with the penalty of thofe former ftatutes, 
as to outward applications and medicines fos agues, ftone,’ or ftran- 
gury, which may be adminiftered by any perfon, and the preamble 
of the ftatute tells us, that if none but licenfed chirurgeons fhor 
be ufed in many cafes, many of the bongs fubjeéts were like to M 
perith for want of help. i 

But if a woman be with child, and any gives her a potion ‘to “a 
deftroy the child within her, and the takes it, and it works fo » Atrong] ys 
that jt kills ber, this is murder, for it was not given to cure 
her of a difeafe, but unlawfully todeftroy her child. within [430] ae 
her, and therefore he that gives a potion to this end, mut take oh 
the hagard, and if jit kills the mother, it is murder, and fo fo aa 
before meat the’ affizes.at Bury in the year 1670, $8 

And certainly if that opinion fhould ahain, | 
cenfed a phyfician Jhould be guilty of felony, — is pati 
we fhould have many of the poorer fort of pr N 
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in This dottiine; sinrefel that if any dies under the hand of an 
- unlicenfed phyfician, it is felony, is apochryphal, and fitted, I fear, 
fe ay ‘to gratify and flatter doGtors-and licentiates in phyfic, tho it may, 
as I faid, have its ufe to make people cautious and wary, how they 
‘take upon them too much in this dangerous employment. ; 
a ~Ifaman have a beaft, as a bull, cow, horfe or dog, ufed to hurt 
s , if the owner know not his quality, he is not puniihable, 





‘Sika if the owner be acquainted with his quality, and ke-ps him not 
“up from doing hurt, and the beaft kills a man, by the antient. 
ce Fewifh law (*) the owner was to die for it, Exod. xxi. 29, and with 
this feems toagree the book of 3 E. 3. Coron. 311. Stamf. P. C. 17. 
a. wherein thefe things feem to be agreeable to law. 
(> 4. ]f the owner’ have notice of the quality of his beafl, and it 
Me “doth any body hurt, he is chargeable with an action for it. 
2. Tho he have no particular notice, that he did any fuch thing , 
Sclabetole, yct if it be a beaft, that is fer@ nature, as a lion, a bear, 
bea” ‘a wolf, yea an ape or monkey, if he get loofe and do harm to 
any perfon, ‘the owner is liable to an ation for the damage, and 
fo Iknew it adjudged in Andrew Baker’s cafe, whofe child was bit 
et monkey, that broke his chain and got loofe. 
And therefore in cafe of fuch a wild beaft, or in cafe of a 
or cow, that doth damage, where the owner knows of i it, he 
quit at his peril keep him up fafe from doing hurt, for thoshe ufe 
is diligence to keep hin up, if he efcape and do harm, the owner 
is liable to anfwer damages. 
4 4. But as to the point of felony, if the owner have no« 
é [437] tice of the quality of the ox, &c. and ufe all due diligence 
: Hite. him up, yet the ox breaks loofe and kills a man, this is 
felony i in the owner, butthe ox is a deodand. 
ke oy Bur if he did not ufe that due diligence, but thro negligence 
(the beaft goes abroad after warning, or notice of his condition, and 
aman, | think it is manflavghter in the owner. 
5. But if he did purpofely ict him loofe, or wander abroad with 
de sh to do milchief, nay tho it were with defign only to fright 
people and make fport, and it kills a man,. it is murder in the 
and 1 have heard, that long fince at the affizes held at Sz. 
forajhire it was fo vuled, and the owner hanged for 
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If aman Jay poifon to kill rats, and a man cafually takes it, 
whereby he is-poifoned, this is no'felony, but if a man lays poifon 
to the intent that B. fhould take it, to be poifoned therewith, and — 
C.by miftake take it, and is poifoned to death, this is murder, the "| 
it were not intended’ for him. Dalt. cap. 93. (d). 9 Co. Rep. 8%. 

b, Agnes Gore’s cafe, Plowd. Com. 414 Sander’s cafe. 

And -altho the party takes the poifon himfelf by the perfuafion of . 

another in the abfence of the perfuader, yet it is a killing by the 
‘ perfuader, and he is principal in it, tho abfent at the taking ve iit- 
4 Co. Rep. 44. 6. Vaux’s cafe. 

If 4. gives poifon to B. iatending to poifon him, and B. igo 
of it, gives it to C.achild, or other near relation of 4 againft 
whom he never meant harm, and C. takes it and dies, this is mur- 
der in 4. and a poifoning by him, Plowd. Com. 474. a. Dallt: red 
93. but B, becaufe ignorant, isenot guilty. 

If 4. gives purging comfits to B. to make fport, and not to then 
him, and B. dies thereof, it is a killing by 4. but not murder, but 
manflaughter. Dale. cap. 93. 

There are feveral ways of killing, 1. By expofing a fick-or weak | 
perfon or infant unto the cold to the intent to deftroy him, 22.3.» 
18. 4, whereof he dieth. 2. By laying an impotent perfon abroad, § 
fo that he may be expotd to and receive mortal harm, as fe 
laying an infant inan orchard, and covering it with leaves, [432] 
whereby a kite ftrikes it, and kills it. 6 Blix. Crompt. de Pate 24. 
Dalt. cap. 93. (¢).' 3. By imprifoning a man fo ftri@ly that he dies, 
and therefore where any dies in gaol, the coroner ought to. be fent a 
for to enquire the manner of his death. 4. By dhirving Or famine, : i 
5. By wounding or blows. 6. By poifoning. 7. By laying noifome 
and poifonous filth at‘a man’s door, ‘to the intent by a poifondns 
air to’ poifor him, Mr. Dalton, cap. 93. out of Mr, Cook's Teading, 
8. st marion or fuffocation. 2 tee Ae / 

Moriendi mille figura. tig 8 

A’ man’ infeéted with the plague, Having a plague-fore running 
upon him, goes abroad, this ‘is made felony by the. ftatute of | Fae. 
cap. 31. “but is flow difeontinued (f) + but what if fuck ae 
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foéted and dies? whether this ‘be not murder by the common law 
= bea queftion, bur if no fuch intention evidently appears, tho 
“de fatto by: his converfation another be infected, it is no felony by 
‘the common law, tho it be a great mifdemeanor, and the rea- 
/ fons are, 
Y “Y. Becaufe it is hard to difeern, whether the infection arife from 
ic merry, or from the contagion of the air, it is God’s arrow, and 
_ 9. Nature prompts every man, in what condition foever, to pre- 
_ ferv himfelf, which cannot be well without mutual converfation. , 
. 3. Contagious difeafes, as plague, peftilential fevers, fmall pox, 
les, aré.common among mankind by the vifitation, and the exten- 
fon of capital punithments in cafes of this nature would multiply 
bua fevere punifhments too far, and give too great latitude and loofe to 
fevere punifhments. 

_ TI. the fecond confideration, thatyis common both to murder and 
_ manflaughter, is, who {hall be faid a perfon, the killing of whom 
fhall be faid murder or manflaughter. 

If a woman be quick or great with child, if fhe takes, 

[433] or another gives her any potion to make an abortion, or if 
aman ftrike her, whereby the child within her is Ai/ed, it is not 
murder nor manflaughter by the law of England, becaufe it is not 
i “yet i in rerum natura, tho it be a great crime, and by the judicial 

hw of Mojés (g) was punifhable with death, nor can it legally be 
a ade known, whether it were killed or not, 22 E. 3. Coron. 263. 
7 fo it is, if after fuch child were born alive, and baptized, and af- 
_ tét die of the flroke given to the mother, this is not homicide. 
. 1B. 3. 23. b. Coron. 146. 
Hie “But if a man procure a woman with child to deftroy: her infant, 
when born, and the child is born, and ‘the woman in purfuance of 
that procurement kill the infant, this is murder in’ the mothc?, ‘and 
the procurer is acceffary to murder, if abfent, and this, whether the 
baptized or not. 7,Co. Rep. 9. Dyer 186. 

i Phe killing of aman attaint of felony, otherwife than imvexécn- 
Lal of the fentence by a dawful officer lawfully appointed, is 
| miuiter or manflaughter, as the cafe happens, and tho there wes 

» fora doubt, fo ee an a a-perfon outlawed of felor 
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HISTORIA PLACITORUM CORONA. 43. 
If a perfon be condemned tobe hanged, and the theriff vial 
him, this is murder, and’ the wife may have an appeal. 33 A 6. 
53. (h) 
if a man be attaint in a premunire whereby he is put out of the 


, King’s protection, the killing of him was held not homicide, 24 Ay 


8. B. Coron. 197. But the ftatute of 5 Eliz. cap. 1. %i) hath now 
put that out of queition, declaring it to be unlawful. (4) 

Ifa man kills an alien enemy within this kingdom, yet it is 
felony, unlefs it be in the heat of war, andin the aétual exercife 
thereof. 

III. The third: inquiry is, who fhall be faid a perfon Ga 
killing. pis [434] 

An infant under the age of fourteen, years in prefumption of law 

is fuppofed without difcretion, and therefore prima facie he cannot 


, commit murder or manflaughtey, but being indidted thereof, upon 


not guilty pleaded he ought to be found not guilty. 

But if he be above that age, in prefumption of law he is. of dite, 4 
cretion, and may be guilty. 

But if he be under the age of fourteen, yet if upon circumftan- 
ces it can appear, that he hath difcretion, he may be convict of fe~ 
lony. 3 H.7. 4.4. 12..@. (1) 

Ifa man be non compos mentis, and killa man, he is to plead nat 
guilty, and fhall be acquitted, and is not driven to purchafe a pardon, 
tho antiently it was fo ufed. Stamford’s P. C. 16. b. & Libros ej 

And the fame law it is of a lunatic, that kills 3 manin the, time, 
ef his lunacy ;” but if it be in thofe intervals, when he hath Mi " 
derftanding, then he is a felony fed de his fupra. p. 31. x 

If there be an actual forcing of a man, as if 4. by force oe f 
the arm of B. and the weapon in his hand, and therewith ftabs C. 
whereof he dies, this is«murder in 4..but B. is not guilty. Dal. cap. 
98. p. 242. (1m). Plowd. Com, 12. ¢. 

But if it be only asngral force, as by threatning, durefs, or impri- , 
fonment, &c. \this exeoufeth not. 


A sfeme covert is inlaw under the gpercion of her husband, Fig 
‘therefore, if the commitdasciny or burglary together with her buf-_ 
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‘494 CORON. » 
“band, the eee is in air guilty, but regularly the wife is not 
guilty. Stamf. 26. a. Coron. 160. Dalt. cap. 104. p. 267 (n) 

But if fhe commit murder, or treafon, or manflaughter, it is 
no plea to fay fhe did it by coercion of her hufband, but fhe is 
gnilty, tho committed with her hufband. Dalt. Ibid. 

"be Yolier's Difcourfe I]. of homicide per tot. 255. &c. &c. Black. Com. Lib. iv, 


ki yeh. iv. p. 60. ch. xiv. p. 188, 189. &c. 1 Hawk. P. C. ch, 28, 29, 30, 31) 326 
jg Wilfon. 405, &c. Fofter, 70. The cafe of William York. 





[435] Cea PR AAA), 
Concerning commanding, counfelling, or abetting of murder or 
manflaughter. 
pes) ae ' 
LTHO this title may feem more proper under the title of princi- 
pal and acceffaries, yet becaufe it relates to the inquiry, who 
{hall be faid a murderer or manflayer, and is common in fome ref- 
pets to both crimes, I hall take up the confideration thereof here. 
» He that counfels, commands, or directs the killing of any perfon, 
Gf he be abfent, is an acceffary to murder before the fact. 
«An cafe of poifoning, he that counfels another to give poifon, if 
.»that other doth it, the ‘counfeller, if abfeut, is but acceflary before 
; Cake P.C. p. 49. Sir Thomas Overbury’s cafe. (a) 
But he that a@ually gives or lays the poifon to the intent to poifon, 
tho be be abfent, when it is taken by the party, yet he is principal, 
andthis was Vefton’s cafe (b), Co..P-C. p. 49. in Sir Thomas Over- 
~ bury’s cafe, and 4 Co. Rep. 44. 6. Vaux’s cafe. 
© Jn'cafe of murder, he that counfelled or commanded before the fact, 
. ifhe be abfent at the time of the fact committed, is acceffary before 
the faG, and tho he be in juftice equally guilty with him that com- 
mits it, yet in law he is butacceflary before the fact, and not principal. 
_. -If.4. commands B. to beat-C. and he beats him fo that he-dies 
? thereof, it is murder in B. and J. if prefent, is alfo guilty of the 
offenfe, if abfent, he is acceffary to murder. Dalt. cap. 93. (¢). 
, "ee Mate oh Gir, 51. 3 E. as a 4, 
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HISTORIA PLACITORUM CORONER, 43 
If 4. counfel B. to poifon his wife,. B. sccordingty eben ieit 


poifon from 4. and gives it his wife ina roafted apple, the wife 
gives it to a child of B. not knowing it was poifon, who eats it and ~ 
dies, this is murder in B. tho he intended nothing to the child. 


Plewd. Com. 474, Saunder’s cafe: and fo it is, if an apothecary fends 
a potion to the wife, and the hufband mingle poifon with it, and 
upon fome diflike of the phyfic the apothecary is fent for, who to 
juftify it to be wholefome voluntarily eats part of it, and is poifoned 
-and dies, this is murder in B, tho the apothecary was never intended 
to be hurt, but voluntarily took it. 9 Co. Rep. 81. Agnes Gore’s cafe. 


But in this cafe, he who was abfent, and counfelled the poifoning 


of the wife, 1s not acceflary to the murder, becaufe as to him the 
command fhall not be conftrued further, than as to the perfon inten- 
ed by him. Plowd. Com. 474. Saunder’s cafe: (d) ' 
If 4. couutel or commands &. to beat C. with a fmall wand or 
rod, which could not, in all human reafon, caufe death, if B. beats’ 
C. with a great club, or wound him with a fword, whereof’ he dies, 


it feems, that 4. is not acceffary, becaufe there was no command of* 


death, nor of any thing, that could probably caufe death, and B, Hath 
varied from the command in fubftance, and not in circumftance, 

If 4. command or counfel Be to kill C. and before the fa&t done 
A. vepents, and comes to B. and exprefly difcharges him from the 
fa&t, and countermands it, if after this countermand B doth it, itis 
murder in B. but 4. isnot acceffary, but if 4. repent of it, but Before 
any difcharge or countermand given to B. B. kills C. yet 4. remains 


acceflary notwithftanding his private repentance, for in as much as his > 
exprefs counfel or command occafions the fact, he muft at his peril - 


fee, that he countermand B. and fo remedy as much as in him Tits 

the mifchief, that his former command occafioned. Ca. Ps C. ; 

p. 51. Plowd. Com. 476. a. Saunder’s cafe. {437] 
In manflaughter there can be no acceffaries before , the fact, for it 


is prefumed to be fudden, for if it were with advice, command, or . 


deliberation, it is murder. and» not manflaughter, and the like of fe 
dofendendo. By te 
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(4) But tho the judges were of opinion procured a pardon;-and pas 


7 this cafe, that he was not aceeflary, yet the reporter, fa ye» it pai whi | that ; 


Phone nd reft that he fhould be whoever counfels 
ari pardon, than other- | thing fhould be sap ; 

Sa and owe ly they kept kim in which folly from: ors tion, 
“a till another, till =. Bot cae "sd. aes ag 
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And therefore ip an indi€tment of manflaughter only, if others be 
indi€ted as acceffaries before the fact, the indictment is void-againft 
them, + . 

And if 4. be indiéted of murder, and B. as aceeflary before by 
procurement, €9c. and J. is found guilty only of manflaughter, B. , 
fhall be difcharged. 4 Co. Rep. 43. b. Goffe verfus Bibithe and Hoell 
‘Davia. ; 

And anciently, he that ftruck the ftroke, whereof the party dicd 
was only the principal, and thofe, that were prefent, aiding, and 

i affifting, were but in the nature of acceffaries, and fhould not be put 

~ pon their wial, till he that gave ~ flroke were attaint by outlawry 

or judgment. 40 4/..25. 40 E. 2. 42. a. 
Butat this day, and long fince, the law hath been taken otherwife, 
‘ard namely, that all that are prefent, aiding, and afifting, are equally 
principal with him that gave the dtroke, whereof the party died. — 
seg He. U8. a. per omnes jufticiarios. utrinfque banci, for tho one gave 
the firoke, yet in interpretation of law it is the ftroke of every per- 
‘fon, that was prefent, aiding, and affifting, and tho they are called 
fy " oc in the fecond degree, yet they are principals, and the law 

r altered herein, in tempore H. 4. Plowd. Com. 100. a. and there- 

Fore, if there be an indictment of murder or manflaughter again 4. 

Ped “that A. felonice, Sc. percuffit B. whereof he died, and that C. and D. 

were prefent, abetting, aiding, and affifting to 4. ad feloniam & mur- 
drum Se, meds &F fornté pradifd faciend’, and A. appears not, but 

\ Bi and C. appear, they fhall be arraigned, and receive their judgment 
if conviG, tho 4. neither appears, nor be outlawed. Plowd. Com. 97 
and 100. Gyttin’s cafe. 

xe be indiéted as having given the mortal froke, apd B. and C, 
ne as préfent, aiding, and affifting, and upon the evjdence it 

ta 43 Rheticar: that B. gave the firoke, and 4. and C. were only 

_ aiding and ing, it maintains the indictment, and judgment fhall 

_ be givenagainf them all, for it is only a.circumftantial variance, for 
in law it is the ftroke of alkthat were prefent, aiding, and abetting. 
| Plowd. Com. 98.4. 9 Co. Rep. 67. b. Mackally’s cafe. 

Bet _ YNet the cireumftances of the cafe may vary the degree of the offenfe 

s in thofe that are in this kind parties,to the homicide. 
pAah malice againft B. and ligs.in wait to: kill -him, and C. tbe 









' f A. being prefent, but not privy tothe intent of bis mafter, 
Hie Sing with B, takes part with his mafter, and the 








Tiron PLACIFORUM CORONA, ‘~. 
fervant or mafter kill B. this is murder in 7. becaufe he had malice ua 
forethought, but only homicide in C. Plowd. Com. 100. 6. Salifburyle 
cafe, where it was alfo refolved, that where A. had malice againt De | 
the mafter of B.rbut by miftake affaults and kills B. the fervant, or 
having malice againft D. the matter, and B. his fervant comes in aid 
of his mafter, and 4. kills him, it is murder in 4. as much as if he 
had killed the mafter, for the malice fhall be carried over to make the 
killing of B. murder. 

Upon an indi&tment of murder, tho the party upon his trial be 
acquit of murder, and convict of manflaughtcr, he hall receive judg- 
ment, as if the indi€tment had been of manflaughter, for the offen 
in fubftance is the fame. 

And upon the fame reafon it is in cafe of malice implied, if 2 B. 
and C. be in a tumult together, and D. the conftable comes to appeafe 
the affray, and 4 knowing him,to be the conftable kill him, and B. 
and C, not knowing him to be the conftable, come in, and finding 4. 
and D. ftruggling, affift and abet 4. in killing the conftable, this is 
murder in /. but manflaughter in B. and C. 

To make an abetter toa murder 01 homicide principal in the felony, 
there are regularly two things requifice, 1. He muft be prefent. 2. - 
He touftbeaiding and abetting ad fe/oniam murdrum five homicidium, 

Tf he were procuring, or abetting, and abfent, he is ac- 
ceffary in cafe of murder, and ‘not principal, as hath been 1439] 
fhewn, unlefs in fome cafes of poifoning, wt /upra. 

If he be prefent, and not aiding or abetting to the eines, he is 
neither principal nor aceeflary. i i 

If A. and -B. be fighting, and'C. aman of full age comes chai an 
‘ aid is a looker on only, and affifts ‘neither, he is notguilty of murder gy 
or homicide, «as principal in the fecond degree, ‘but it is a mifptifion, ¥ 
for which he fhall be ‘fined, ‘wnlefs he ufe means to apprehend the . 
felon. 8 E. 2.-Coron. 995. 3 E. 3. ibidem'293. v4 He 9. $1. b. Stam- 
for’sP. C.40.'b. Dalton, ‘cap. 108. p. 234. fe) 

Therefore it remains to be;inguired,, 2. Who thall be faid to be 
prefent. 2. Whothall’be faid abetting, aiding or affifting ‘to the 
felony. 

L. As to'the firft: if Phe perfons come to make an a, oe 
a and are of the fame party, and come into the fame houfe, *but 

feyeral rooms of thie fame hhoute, and one be 4. Jrdiin ove of r 


tet we 
ep SEL 
a) Bac, 


(<) New Edit, cap. aeaiee #7 ue, 
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